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Ceren GOYNUKLU: 2005 yilinda Dogu Akdeniz Hukuk Fakiiltesinden mezun oldu.
Lefkosa'da aktif olarak avukatlik yapan Goynuklu 2006 yilindan itibaren Kibrish Tiirk
insan Haklari Vakfi ve 2010 yilindan itibaren ise Miilteci Haklari Derneginde hukuk
danismani ve arastirmaci olarak gorev yapmaktadir. Uluslararasi ve bolgesel diizey-
de bircok insan haklari egitimine katilmistir.



Kibrish Tiirk insan Haklar Vakfi (KTiHV), Avrupa Birligi tarafindan Kibrish
Turklere ayrilan mali yardim kapsaminda finanse edilip toplam 2 yildan fazla stren
Kuzey Kibris’ta insan Haklarinin Haritalandiriimasi Projesi’ni tamamlamistir. Proje
kapsaminda insan haklariyla ilgili 11 konuda (Azinlik Haklari; Cocuk Haklari; Tutuklu
Haklari; Cinselistismar Amaciylainsan Ticareti; Go¢cmeniscilerin insan Haklari; Miilkiyet
Haklari; Kadinin insan Haklari; Engelli Kisilerin Haklari; Miilteci Haklari; Lezbiyen, Gey,
Biseksiiel, Transgender Kisilerin Haklari; Kayip Kisiler ve Ailelerinin insan Haklari)
raportar yazilmistir. S6z konusu raporlar, Kuzey Kibris'taki insan haklarinin durumunun
ayrintil ve tarafsiz bir ‘harita’sini ¢ikarip bu konudaki diizeyin uluslararasi insan haklar
standartlari seviyesine gikarilmasina katkida bulunmayi amaglamaktadir. Tirkce ve
ingilizce olarak hazirlanmis raporlar kamuoyu ve ilgili tiim paydaslarla paylasilacaktir.
Ulkemizde insan haklarinin daha ileri boyuta tasinmasinda énemli bir ara¢ olacagina
inandigimiz projemize katkida bulunanlara tesekkrl borg biliriz:

EROL AKDAG, MUSTAFA ABITOGLU, GOZDE CEKER, FiKRiYE ERKANAT SAKALLI, UMUT
OZKALELi, MELIKE BiSIKLETCILER, AYCAN AKCIN, BAHAR AKTUNA, RAHME VEZIROGLU,
iISMAIL BAYRAMOGLU, LEYLA FALHAN, GORKEM REIS, FEZILE OSUM,

EMINE COLAK, VEYSEL ESSiZ, FATMA GUVEN LISANILER, ILGIN YORUKOGLU, MEHVES
BEYIDOGLU, OMUR YILMAZ, MEHMET ERDOGAN, SEVINC INSAY, UTKU BEYAZIT, OLGA
DEMETRIOU, REBECCA BRYANT HATAY, TUFAN ERHURMAN, DOGUS DERYA, TEGIYE
BIREY, SEFIKA DURDURAN, UMUT BOZKURT, ERDOGAN UZUNAHMET, HURREM TULGA

DERVIS UZUNER, PERCEM ARMAN, HAZAL YOLGA, OMUR BORAN, FATMA TUNA, CiM
SEROYDAS, ORNELLA SPADOLA, ENVER ETHEMER, ASLI GONENG, DILEK ONCUL, GAVIN
DENSTON, FATMA DEMIRER, FAIKA DENiZ PASA, ONCEL POLILI, CEREN GOYNUKLU, ALI
DAYIOGLU, SELEN YILMAZ, CEREN ETCi, CEMRE IPCILER, ZiLiIHA ULUBOY, HOMOFOBIYE
KARSI iNiSIYATIF DERNEGI

Canan Oztoprak
Proje Koordinatori
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BIRINCi BOLUM
Giris: Gogmen lIs¢i Kavrami ve Tanimi

Savas, 0lim veya iskence gorme tehdidi gibi kisilerin yasam hakkina ve viicut bitin-
[Ggline yonelik tehlikeler veya fakirlik, issizlik gibi ekonomik etkenler nedeniyle insanlar kendi
Ulkelerinden bir baska Ulkeye go¢ etmektedir. Uluslararasi gog ve buna bagli olarak go¢ etmek
zorunda kalan kisiler farkh sekillerde tanimlanmaktadir.

Gogcmen kavrami genel olarak insanlarin daha iyi sartlarda yasama, is bulma veya ya-
sadiklari tGlkedeki siyasi, ekonomik ve sosyal istikrarsizliklar gibi nedenlerden dolayi go¢ eden
kisileri ifade etmektedir. Orijin tilkelerdeki issizlik, galisma Gcretlerinin diistkligl, kot yasam
ve calisma kosullari, buna karsilik varis tlkelerdeki ¢alisma olanaklari is¢i goclinl ortaya ¢i-
karmaktadir. Go¢men iscilerin kendi tlkelerinde yasadiklari bu zorluklar ve daha iyi yasam ve
¢alisma umudu bu goglin itici gliciinl, gé¢men isgilerin iginde bulunduklari olumsuz kosullar
nedeniyle daha “ucuz” emegi olusturmasi ve varis llkelerindeki belli sektor ve islerde yerlile-
rin calismayi tercih etmemesi ise gekici gliclinii olusturmaktadir.

Gogcmen isci kavramina iliskin olarak yeknesak bir tanim olmamakla birlikte, farkh
uluslararasi diizenlemelerde tanimlanmistir.

Birlesmis Milletlerin Tim “Gé¢men iscilerin ve Aile Fertlerinin Haklarinin Korunmasi-
na Dair Uluslararasi So6zlesmesi”nde “gé¢men is¢i” kavrami, “vatandaslik bagi ile bagh olma-
dig1 bir devlette Uicret 6denen bir faaliyette ¢alistirilacak, ¢alistiriimakta olan veya calistiriimis
olan kisi” olarak tanimlanmaktadir.

Avrupa Konseyi’nin Go¢men isgilerin Hukuki Statiisii Hakkinda Avrupa S6zlesmesi’nde
de “gb¢men isci” kavrami, sdzlesme amaglari ve kapsami bakimindan tanimlanmistir. Bu-
na gore; “gocmen isci” sdzlesme taraflarindan biri tarafindan, Glkesinde, (cretli bir is gor-
mek lizere yerlesmesine izi verilmis olan diger s6zlesmeye taraf Ulkenin vatandasi olarak
tanimlanmaktadir.

Bu sOzlesmeler icerisinde gé¢cmen iscilerin kendi Glkeleri disinda bulunmalari ve bir
baska Ulkede ¢alismalari nedeniyle karsilasabilecekleri gliglikler ve gé¢men iscilerin siklikla
karsilastiklari insan hakki ihlalleri temel alinarak gé¢men isgilerin durumlarina ve korunmasi-
na iliskin tedbirler yer almaktadir. Bu sdzlesmelerin yani sira Uluslararasi Calisma Orgiitii'niin
97 no. lu (Migration for Employment Convention) ve 143 no. lu (Migrations in Abusive Con-
ditions and the Promotion of Equality of Opportunity and Treatment of Migrant Workers)
sozlesmeleri gécmen iscilere ve haklarinin korunmasina iliskin hikiimlere yer vermektedir.
Bununla birlikte, gogmenlere iliskin diger uluslararasi ve bélgesel diizenlemeler igerisinde ta-
nimlanmis bircok hak ve korumalar gé¢men isciler agisindan da uygulanabilirdir.

Gogmen isciler, varis Ulkelerinde farkh sekillerde tanimlanabilmektedir. “Yabanci isgi”
kimi zaman go¢men isci yerine Ulke yasalari icinde kullanilabilmektedir. G6¢menlerin varis Gl-
kelerindeki yasal statiisiine bagh olarak yasa disi olarak ¢alistirilan gé¢men isgilere iliskin ise
“kagak gocmen”, “kayit disi gogcmen” “diizensiz gogmen” gibi tanimlamalar yer alabilmektedir.
Ancak insan haklari terminlojisi acisindan yasa disi calistirilan gogmen iscilere iliskin “dokiiman-
siz gocmen” daha dogru ve kabul goren bir tabirdir.
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10 ] iKiNCi BOLUM:
Zorla Calisirma

Gogcmen iscilerle iliskin uluslararasi ve bolgesel diizenlemelerle ve uygulamalarla gog-
men iscilerin maruz kaldiklari insan hakki ihlallerinin 6niine gecilmeye calisiilmaktadir. Kire-
sellesen diinyada gécmen iscilerin yasadiklari sosyal, kiiltiirel, ekonomik sorunlar gog ettikleri
Ulkelerde farkh boyutlarda yasanmaktadir. Bu baglamda, magduriyetleri de farkh sekillerde
ortaya cikabilmektedir.

Kibris’in kuzeyinde de gé¢men isgilerin maruz kaldiklari ihlaller ve magduriyet farkli
sekillerde ortaya cikabilmektedir. Gogmen iscilere iliskin en ciddi ihlaller arasinda zorla ¢alis-
tirma ve emek somiirlisti yer almaktadir. Bununla birlikte, yasam hakki, saglik hakki, ayrimcilik
yasagi gibi haklar ¢ercevesinde de ciddi ihlaller vardir. Bu galisma icerisinde, zorla galistirma
ve emek somirisi temel alinarak gocmen iscilere yonelik diger insan hakki ihlalleri de deger-
lendirilecektir.

I. Uluslararasi Hukukta Zorla Calistirma Yasagi: Tanim ve Kapsam
Zorla Calistirma

“Zorla Calishirma”, kuvvet veya tehdit kullanilmasi neticesinde bir kisinin, isini veya
hizmet sunumunu birakma 6zglrliglinin olmamasini veya is yerini veya hizmet sundugu yeri
birakma 6zgirliginin olmadig kosullar altinda ¢alistirilmasini anlatir. “Zorla ¢alistirma”, her-
hangi bir kisinin ceza tehdidi altinda ve bu kisinin tam istegi olmadan mecbur edildigi tim is
veya hizmetleri ifade eder. Zorla galistirma insan ticaretinin bir unsurunu olustursun ya da olus-
turmasin, yasaklanmistir. Zorla calistirma yasagi, birgok uluslararasi belgede yer almaktadir.

A. Zorla Calistirma Yasagini Diizenleyen Temel Belgeler
Cebri Veya Mecburi Calistirmaya iliskin S6zlesme

10 Haziran 1930 tarihinde, Cenevre’de Uluslararasi Calisma Orgiti Genel
Konferans’'nda 28 Haziran 1930 tarihli ve 29 No.lu Cebri Veya Mecburi Calistirmaya iliskin
S6zlesme kabul edildi. S6zlesme kapsaminda zorla ¢alistirma tanimlanmis, zorla ¢alistirmanin
onlenmesine iliskin taraf Devletlere yukimlilikler de getirilmistir.

Zorla ¢alistirmanin tanimlandigi ve hangi hallerde yasaklandigini 6ngoren ilgili madde
su sekildedir:
Madde 2

e Bu Sozlesmenin amaglari igin, “Cebri veya Mecburi Calistirma” ifadesi herhangi bir
kisinin ceza tehdidi altinda ve bu kisinin tam istegi olmadan mecbur edildigi tim is veya
hizmetleri ifade eder.

e Ancak “Cebri veya Mecburi Calishrma” ifadesi bu Sézlesme baglaminda asagidakileri
kapsamaz:a

a. Mecburi askerlik hizmeti hakkindaki kanunlar geregince mecbur tutulan ve sadece
askeri bir mahiyet tasiyan islere hasredilen bir galisma veya hizmet;

b. Bizzat kendi kendini yoneten bir memleketin vatandaslarinin olagan kamu hizmeti
ylukimluliklerinin bir parcasini teskil eden bir is veya hizmet,



c. Calisma veya hizmetin bir kamu makaminin nezaret ve kontroll altinda icra edilmesi
ve sO0z konusu ferdin Ozel kisilerin, sirketlerin veya ozel-tlzel kisilerin hizmetine
birakilmamasi veya verilmemesi sartiyla, bir mahkemenin verdigi mahk{miyet kararinin
sonucu olarak yapmaya mecbur edildigi bir is veya hizmet;

d. Olaganiisti hallerde, yani harp, felaketler veya yangin, su baskini, aglk, yer sarsintilari,
salgin hastaliklar ve siddetli hayvan salginlari, hayvanlarin ve mahsule zarar veren bécek
veya parazitlerin hastalik yaymalari durumunda ve genel olarak halkin biitiintiniin veya
bir kisminin normal yasama sartlarini veya hayatini tehlikeye koyan tehlikeli veya zarar
verici her tiirlt sartlarda yapilmasi mecburi bir is veya hizmet;

e. Kiiglik capli toplumsal hizmetler, yani toplum fertleri tarafindan dogrudan dogruya
toplum menfaatine yapilan isler, bizzat toplumun fertleri veya dogrudan dogruya
temsilcilerinin bu calismalarin gerekli oldugunu beyan etmeleri hakkinin taninmasi
sartiyla toplum Uyelerine diisen olagan kamu hizmeti mikellefiyetleri olarak mitalaa
edilecektir.

Zorla Calistirmanin Kaldirilmasi Sé6zlesmesi

Ulusl

ararasi Calisma Orgiitii biinyesinde zorla calisirmaya iliskin kabul edilen bir diger

sozlesme de 5 Haziran 1957 tarihli 105 Sayili Zorla Calistirmanin Kaldirilmasi Sozlesmesidir.

Avrupa insan Haklari S6zlesmesi

AIHS

kapsaminda da zorla calistirma yasaklanmistir. Onaylanarak i¢c hukukun parcasi

haline getirilen bu sdzlesme, KKTC Devleti igin de baglayici nitelik tasimaktadir. ilgili Madde

su sekildedir:

Madde 4 - Kolelik ve zorla ¢alistirma yasagi
1. Hi¢ kimse kole ve kul halinde tutulamaz.
2. Hig kimse zorla ¢alistirilamaz ve zorunlu ¢alismaya tabi tutulamaz.

3. Asagidaki haller bu maddede s6zli gecen “zorla ¢alistirma veya zorunlu ¢calisma”dan
sayllmazlar:

a) Bu Sozlesme’nin 5. maddesinde dngoriilen kosullar altinda tutuklu bulunan kimseden
tutuklulugu veya sarth saliverilmesi siiresince olagan olarak yapilmasi istenen galisma;

b) Askeri nitelikte bir hizmet veya inanclari geregince askerlik gérevini yapmaktan ka-
¢inan kimselerin durumunu mesru sayan Ulkelerde bu inanca sahip kimselere zorunlu
askerlik yerine gordurilecek baska bir hizmet;

c¢) Toplumun hayat veya refahini tehdit eden kriz ve afet hallerinde istenecek her hizmet;
d) Normal yurttaslik yukiamlilikleri kapsamina giren her tiirli ¢alisma veya hizmet.

Birlesmis Milletler Medeni Ve Siyasi Haklar S6zlesmesi

KKTC tarafindan da onaylanarak baglayicilik kazanan Birlesmis Milletler Medeni ve
Siyasi Haklar Sézlesmesi’nde de zorla galistirma yasaklanmistir. ilgili madde su sekildedir:

Madde 8- Kolelik yasagi

1. Hi¢ kimse kole olarak tutulamaz; her tiirli kolelik ve kole ticareti yasaktr.
2. Hi¢ kimse kul olarak tutulamaz.

3. a) Hi¢ kimse zorla calistirilamaz veya zorunlu ¢alismaya tabi tutulamaz;

b) Bu fikranin a) bendi, bir suga karsilik hapisle birlikte agir iste calistirma cezasinin veri-
lebildigi tlkelerde, yetkili bir mahkeme tarafindan boyle bir cezanin verilmesi sonucun-
da agir iste calisirmayi engelleyici sayllamaz;

c) Asagidaki haller, bu fikra bakimindan “zorla ¢alistirma veya zorunlu ¢alisma’ sayllmaz:
(i) Bir mahkemenin hukuka uygun bir kararinin sonucu olarak hapsedilen bir kimseden
veya boyle bir hapislikten sartla saliverilmis bir kimseden sartla tahliye siire icin normal
olarak istenen ve b) bendi kapsamina girmeyen bir is veya hizmet;

(ii) Askeri nitelikteki bir hizmet ve inang nedeniyle askerlik hizmetine katilmama hakki-
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nin tanindigi Glkelerde vicdani redcilerden hukuken yerine getirmeleri istenen bir kamu
hizmet;

(iii) Toplumun yasamini veya iyiligini tehdit eden olaganiisti bir durum veya felaket ha-
linde yapilmasi emredilen bir hizmet;

(iv) Normal vatandaslik yakumliltklerinin bir pargasini olusturan bir is veya hizmet.

B. Zorla Calishirma Kapsamina Giren Uygulamalar
AGIT

Zorla Calistirma farkl sekillerde ortaya ¢ikabilir. Her ne kadar zorla ¢alistirmanin akla
ilk olarak fiziksel siddet veya tehditle yapildigi gelse de, zorla galistirma yonetmelerinin fiziksel
baski, siddet veya ceza olmasi gerekmez. Magdurlarin rizasi, birtakim baska uygulamalarla da
ortadan kaldirilmaktadir. Zorla ¢calistirma kapsaminda degerlendirilmesi gereken baska uygu-
lamalar da vardir. Bu uygulamalar zorla ¢alistirmanin varligina isaret etmektedir.

Zorla calistirma kapsamina giren uygulamalar su sekildedir:

e Fiziki veya cinsel siddet ve/veya tehdit kullanarak calisanlarin sikdyet etmesini
engellemek,

« Oliim tehdidi veya calisanlarin kaybolarak éldiiriilmesi,

e Kurbanlarin ailesine zarar verme tehdidi,

e Odeme, 6deme sikligl, yasal durum, calisma sartlari ve yapilan isin gesidi ile
ilgili verilen sozlerin tutulmamasi,

e insanlardan izole edilmek: Dis diinyadan fiziki ve/veya elektronik iletisim ola-
rak uzak tutulmak,

e Kisinin 6zglrligl ve/veya hareketlerini sinirlandirmak,

e Kisinin hareket ve iletisimini izleme tehdidi,

e Pasaport ve kimlik belgelerine el koymak,

e Diger calisanlarla kisi arasindaki iletisimin kontrol edilmesi,

e Siddet kullanarak veya mali veya ceza yontemleriyle sikdyet olmasi durumun-
da kisiyi cezalandirmak,

e Kisinin hijyenik ve gtivenli olmayan ve/veya fazla kalabalik ortamlarda tutul-
masi ve gida ve icecege ulasim sansinin sinirli olmasi,

¢ Borglandirarak baglama (lilkeye ulasim, kalinan yerden ise gidis gelislerde veya
yatacak yer kiralarinda) fahis tcretler alinmasi ve bu Ucretlerin kisinin alacakla-
rindan kesilmesi, kisinin patronuna sirekli olarak borglu olmasi,

e DUslik Gicret 6deme veya bu Ucretleri hic 6dememe,

e Maaslardan kesinti yapmak,

¢ Gelisiglizel cezalar veya mali cezalar uygulama (hastalik durumunda veya isi
dogru yapamama adi altinda),

e Calisanlarin ¢alisma kosullarini yasallasirmama veya calisanlari bilerek yasa
disi birakmak,

e GCalisanlarin bulunduklari Glkenin dilini 6grenmelerine engel olmak ve yerliler-
le iletisimlerini engellemek,

e Glvenli olmayan ve sagliksiz calisma kosullari,

e Calisma saatlerinin normalin ¢ok Gizerinde olmasi,

e Tibbi yardima ulasimin sinirli tutulmasi,

e Calisanlari kendi yasal ¢alisma durumlari ve haklari ile ilgili yanhs yonlendir-
mek veya bilgilendirmemek,

e Yerel otoritelerin (polis, tip ¢alisanlari vs) yolsuzluklari ve ¢alisanlarin kendi
kotl durumlarini rapor etmelerinin engellenmesi,

e Kisiyi zor durumda birakmak.



Il. Kibris'in Kuzeyinde Zorla Calistirma Yasagina ve Gégmen iscilere ilig- | 13
kin Yasal Diizenlemeler ve Uygulamalar

A. Zorla Calistirma Yasagina iliskin Diizenlemeler ve Degerlendirilmesi

Kibris’in kuzeyinde yurirlikte olan mevzuat icerisinde zorla ¢alistirma yasagina iliskin
bir takim diizenlemeler getirilmistir. Oncelikle, Anayasa kapsaminda zorla ¢alistirma yasagi
dizenlenmistir.

ilgili Madde su sekildedir:
Anayasa
Madde 49- Calisma Hak ve Odevi
1. Calisma her yurttasin hakki ve 6devidir.

2. Devlet, calisanlarin insanca yasamasli ve ¢alisma hayatinin kararlilik icinde gelismesi
icin, sosyal, ekonomik ve mali dnlemlerle calisanlari korur ve calismayi destekler; issizligi
Onleyici 6nlemleri alir.

3. Kimse zorla galistirilamaz. Angarya yasaktir. Ancak, hikiimltlerin, hikimlulikleri si-
resince rehabilitasyon amaciyla ¢alistiriimalari zorla ¢alistirma sayilmaz.

4. Ulke gereksinmelerinin zorunlu kildig1 alanlarda, yurttaslik 6devi niteligi olan beden
veya fikir ¢calismalarinin sekil ve kosullari, demokratik ilkelere uygun olarak yasa ile di-
zenlenir.

Zorla galistirma yasaginin anayasal diizeyde koruma altinda alinmis olmasinin ¢ok bi-
yik bir 6nemi vardir. Ancak, Anayasa’nin altinda yer alan ve Anayasa icerisinde diizenlenen
haklari diizenlemekle ve korumakla ylikiimli olan yasalar icerisinde, zorla galistirma yasagi
tam ve etkin olarak diizenlenmemistir; her ne kadar zorla galistirma yasag yurirlikteki Ceza
Yasasi icerisinde suc olarak tanimlanmis olsa da, zorla ¢alistirmanin 6énlenmesine iliskin ciddi
yasal eksiklikler vardir.

ilgili madde su sekildedir:
Ceza Yasasi

Madde 254- Yasadisi Zorla Calishirmak
Herhangi bir kisiyi, istegine aykiri ve yasadisi ¢alismaya zorlayan herhangi bir kisi, hafif
bir sug islemis olur ve bir yila kadar hapis cezasina ¢arptirilabilir.

B. Gogmen iscilere iliskin Diizenlemeler ve Degerlendirilmesi
i. Gogmen isci Calistirnimasina iliskin Yasal Prosediir

2006 yilinda yiiriirlige giren Yabancilarin Calisma izinleri Yasasi ve bu yasaya dayani-
larak cikarilan tizlk gercevesinde yabanci isgilerin galistiriima esaslari diizenlenmistir.*

isyerlerinde veya islerinde yabanci uyruklu isci calistirma niyetinde olan isverenler,
bu isciler icin calisma izni almak zorundadirlar.? isverenin calisma izni basvurusundan énce

1. Yapilan tiim bu degisikliklerle, ilk etapta 50 bin isci kayit altina alinmistir. Eyliil 2008 itibariyle, is¢i getirmek igin
uygulanan 6n izinlerde sosyal sigorta ve ihtiyat Sandig1 yatirimlarinin 6n kosul olarak getirilmesi ile birlikte tilkedeki
kayitl isci sayisinin 32 bine inmistir.. Haber Kibris, “Adem. Kagak Yasam Sonlandiriimali”, 21/03/2011, http://
haberkibris.com/n.php?n=3b0dd19a-2011_03_21, son giris tarihi 10/12/2012. Her ne kadar yapilan degisikliklerle
gocmen isci sayisi minimize edilmeye ¢alisilsa da, s6z konusu uygulamalar insan ticaretini legalize etmekte ve insan
ticaretine mesru ve yasal bir zemin hazirlamaktadir. Keza, s6z konusu uygulamalarin temelinde insan ticaretini
onlemek ve insan ticareti magduru gégmen isgileri korumak degil, dokiimansiz isgliciiniin 6niine gegmek, yabanci
isglict arzini azaltarak yerel isglicini artirmak ve KKTC vatandaslarina is alanlari olusturmak yatmaktadir.

2. Yabancilarin Calisma izinleri Yasasi Madde 5- izin alma yikimlGliga (1).



4 | basvuru yapilacak yabanci uyruklu isci icin 6n izin almasi gerekmektedir. Soyle ki: isyerlerinde
veya islerinde yabanci uyruklu kisi calistirma niyetinde olan isverenler, yabanci uyruklu isciler
KKTC'ye gelmeden 6nce Galisma Dairesi’ne basvurmak ve yapilan degerlendirme sonucunda
yukarida sézii edilen 6n izni almak zorundadirlar. isverenler, ancak yurt disinda olan isgiler
icin 6n izin basvurusunda bulunabilirler.? On izin hamiline, sadece belirtilen iste veya isyerin-
de, isverenin yaninda ve belirtilen meslekte ¢alismak amaciyla KKTC'ye girme hakki verilir.
Ayrica, yapilan degisikliklerle yabanci uyruklu isci getirmek icin uygulanan 6n izinlere sosyal
sigorta ve ihtiyat Sandigi yatirimlari 6n kosul olarak getirilmistir.

Onizinverilmeden 6nce, Calisma Dairesi tarafindan Kuzey Kibris Tiirk Cumhuriyeti’nde
kayith bir isyerinde veya iste, o isyerinin faaliyet sahasi, ihtiya¢ duyulan is ve meslek dallari ve
eleman ihtiyaci dikkate alinir ve Calisma Dairesi tarafindan o ise uygun KKTC vatandaslarina
oncelik verilir. S6z konusu ise uygun KKTC vatandasi saptanamazsa getirilecek olan yabanci
uyruklu isciye 6n izin verilir. Bu uygulamayla 6ncelik yerel isglicline verilmek istenmistir.

Diizenlenen on izinlerin gecerlilik stiresi diizenleme tarihinden itibaren 30 giin olup,
onizin ile yurt disindan yabanci uyruklu isgi getiren isverenin, yabanci uyruklu kisinin KKTC’ye
On izinle girisinden sonra Calisma Dairesi’ne basvurarak yabanci uyruklu isci icin streli ¢alis-
ma izni basvurusunda bulunmasi gerekmektedir.* Alinan g¢alisma izni o isyerine mahsustur.
Galisma izni ile bir isyerinde ¢alismakta olan yabanci uyruklu bir isci ¢alisma izninde belirtilen
isyerinden baska bir isyerinde veya baska bir isverenin yaninda ¢alisamaz, isvereni tarafindan
baska bir isverene devredilemez.> Baska bir iste calismak isteyen yabanci uyruklu isciler, Glkeyi
terk ederek ve tekrar giris yaparak izin alabilmektedirler.

Verilecek olan izinler i¢in ayrica isverenlerden teminat yatirmalari veya banka garan-
tisi gdstermeleri istenmektedir.® istenecek teminat veya banka garantisinin gecerlilik siiresi
bir yil olup, miktari iscilerin geldikleri Glkelere gére degismektedir. S6z konusu uygulama ile
iscilerin Ulkelerine herhangi bir durumda doénuslerini garanti altina almak amaclandigindan,
teminat veya banka garantisinin miktari Glkelere gore ucak bileti fiyatlari oraninda istenmek-
tedir. S6z konusu uygulamayla, magdurlarin durumu dikkate alinarak bir sekilde istismar riski-
nin varligi Devlet tarafindan kabul edilmektedir.

ii. Gogmen iscilere iliskin Mevzuatta Yer Alan Hiikiimler

Asagida aciklanacak olan Is Yasasi ve diger diizenlemelerde iscilerin korunmasina ilis-
kin yer alan genel hiikiimlerin yani sira, ylrirlikteki mevzuat cercevesinde spesifik olarak
gocmen iscilere iliskin diizenlemeler de bulunmaktadir.

Yabancilarin Calisma izinleri Yasasi ve Yabancilarin Calisma izinleri Yasasi’na dayanila-
rak yapilan tlzik icerisinde gocmen isci calistiriimasina iliskin kurallar diizenlenmektedir. S6z
konusu yasa ve tlzlikle esas amaglanan Kuzey Kibris'ta ¢alisacak gogmen iscilerin galismalari-
nin uygun bulunmasi, izinlendirilmesi, izinlerin iptali, siniflandiriimasi ile basvuru ve bildirim
yuktmluklerinin nasil yerine getirilecegi, izin verme yontemlerine iliskin usul ve esaslar gibi
konulari dizenlemektir.”

S6z konusu yasa ve tlizik kapsami disinda kalan hususlar icin, genel olarak is yasamini
ve iscilerin haklarini diizenleyen is Yasasi ve diger ilgili mevzuat uygulanmaktadir.

Yabancilarin Calisma izinleri Yasasi, ikinci kisim -yabanci uyruklu isci talebi ve &n izin-Madde 8- 6n izin, tiiziik.
Madde 11- 6n izin verilmesi, tiziik (3), (4), (5).

. Yabancilarin Calisma izinleri Yasasi Madde 10- ¢alisma izninin isyerine mahsus olmasi, yasa (1),(2),(3)

. Taziik madde 34 teminat ve banka garantisi.

Tizlk madde 3 amag.

Nouvaw



Bununla birlikte Yabancilar ve Muhaceret Yasasi hiikimleri de go¢cmen isciler acisin-
dan gecerlidir.

Gocmen iscilere iliskin s6z konusu hiikiimlerin icerikleri bakimindan iki sekilde ele
alinmasi gerekir: Koruyucu Hikimler; Magduriyete Sebep Veren Hiikiimler.

Koruyucu Hiikiimler

Yukarida deginilen Yabancilarin Calisma izinleri Yasasi ve Yabancilarin Calisma izinleri
Yasasi’na dayanilarak yapilan tlizik kapsaminda gé¢cmen iscilerin korunmasi ve somurtlmeme-
si ana hedefi olusturmamakla birlikte, birtakim koruyucu hikiimler icermektedir. Bu hikiimler
yetersiz olmakla birlikte, cogu zaman da isverenler tarafindan yerine getiriimemektedir.

S6z konusu hikiimler arasinda izinlerin alinmasi, harglar, barinma, gd¢men isgilerin Gl-
kelerine geri donuslin garanti altina alinmasina iliskin hikiimler bulunmaktadir.

izinlerin Alinmasi

Calisma izinlerine iliskin islemlerin baslatiimasi ve tamamlanmasi isverene aittir.
Bu hususla ilgili olarak isverenin yukimlulGgu yerine getirmemesinden dolayi is¢i sorumlu
tutulamaz. Yabancilarin Calisma izinleri Yasasi’na dayanilarak yapilan Tiiziik:

Madde 32 -Calisma izni islemlerinin tamamlanmasindan isverenin sorumlulugu

(2) Yabancilarin Calisma izinleri Yasasi ve bu Tiizikk kapsaminda Bakanliga basvurarak

isyerinde veya isinde ¢alisma izni ile yabanci uyruklu is¢i istihdam etme talebinde bulu-

nan isverenler bakanhgin onayiile yurt disindan getirttikleri isgiler igin calisma izni almak

amaciyla Yabancilarin Calisma izinleri Yasasi ve bu Tiiziikte dngdriilen siireler igerisinde

basvurmak ve gerekli izinleri almak zorundadirlar.

(3) Yabanci uyruklu isgilerin kendi kusurlari disinda isverenlerinin yukaridaki (2)’inci fik-

rada belirtilen yukimlilGgini yerine getirmemesinden dolayi ugrayacaklari her tirlu

maddi zarardan isverenleri sorumludur.

(4) Yukaridaki (2)’inci fikrada belirtilen yukimlGligi yerine getirmeyen isverenler igin

Yabancilarin Calisma izinleri Yasas’nin 7’inci maddesi ile 24’tincii maddesinin (C) ben-

dindeki kurallar uygulanir.

(5) Bu madde belirtilen sorumluluklarini ve yikiimlliklerini yerine getirmeyen isveren-

lerin bundan bdyle yapacagi On izin ve Calisma izni basvurulari ilgili makamlar tarafin-

dan kabul edilmez.

Bununla birlikte, isci ile herhangi bir sekilde is iliskisini sona erdirmek isteyen isveren

bunu isciye bildirmek zorundadir. Yine ayni sekilde, calisma izninin iptal edildigini isciye bil-

dirmelidir.

Yabancilarin Calisma izinleri Yasasi’na dayanilarak yapilan Tiiziik:
Madde 33- Bildirim Zorunlulugu

(1) Bu Tuizik kapsaminda alinmis calisma iznine sahip bir yabanci uyruklu isciyi isyerinde
veya isinde istihdam eden isverenler, is iliskisi sona eren yabanci uyruklu isciye is iliski-
sinin sona erdigini bildirmek zorundadir. isverenler ayrica her ne sekilde olursa olsun is
iliskisi sona eren isgiler ile ilgili bilgileri, Bakanlik ve ilgili diger kurumlara, isten ayrilma
tarihinden itibaren en geg on bes giin igerisinde bildirmek zorundadir.

(2) isverenin gec bildirimden dogan sorumluluklari ve yiikiimlilikleri devam eder.
(3) is Yasasr’'nin hizmet akdinin feshi ile ilgili kurallari sakhdir.

Bu hiktmlerle, isverenin kusuruyla kagak duruma disen isciler koruma altina alin-
mistr.
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16 | Harglar

Yabancilarin Calisma izinleri Yasas’na dayanilarak yapilan Tiiziik uyarinca, gogmen
iscilere iliskin 6n izin ve ¢alisma izni icin 6denmesi gereken harglar ve diger masraflar isverene
aittir. Yabancilarin Calisma lzinleri Yasasi’na dayanilarak yapilan Tiiziik:

Madde 32 -Calisma izni islemlerinin tamamlanmasinda isverenin sorumlulugu

(1) Bu Tuzlik kapsaminda galisma izni alinmasi ile ilgili olarak yapilacak her turli gider
ve har¢ 6demeleri isveren tarafindan karsilanir ve bu amacla yapilan giderler ve harg
odemeleri igin isverenleri tarafindan iscilerin lcretlerinden kesinti yapilamayacag gibi
herhangi bir 6deme talebinde de bulunulamaz.
Bu noktada belirtmek gerekir ki: Is Yasasi uyarinca da, ticret kesintisi belli istis-
nai durumlarin disinda yasaklanmistir. is Yasasi’nin ilgili maddesi su sekildedir:

Madde 25- Ucret Kesintisi.

(1)isveren, yasalarda, toplu is sézlesmelerinde veya hizmet akitlerinde gésterilmis olan
nedenler disinda, mahkeme karari olmaksizin isgiye lcret kesintisi yapamaz.

S6z konusu hiikiimlerle, zorla ¢alistirma yontemlerinden biri olan bor¢ sémirisi ya-
saklanmistir. Her ne kadar uygulamada isverenler tarafindan bu yikimlulik yerine getirilme-
se de, gécmen isciler yasal olarak koruma altina alinmistir.

Barinma

isverenler,gd¢meniscilericinyeterlivesagliklibarinmayerisaglamaklayiikiimludirler.
Gogmen iscilerin kalacaklari yer agisindan getirilen bu yikimlilik, hem kalacaklari yerin
Ucretsiz teminini hem de temin edilen yerin niteliginin uygun olmasini kapsar.

Yabancilarin Calisma izinleri Yasasi’na dayanilarak yapilan Tiiziigiin ilgili maddesi su
sekildedir:

Madde 35. Barinma Yeri Temini
(1) Bu Tiiziik kapsaminda Siireli Calisma izni ve Is yapma izni alinan yabanci uyruklu,
iscilerin isverenleribuisgiler icin yeterlive saglikl barinma yeri saglamakla yiikiimliidiirler.

(2) Bakanhk gerekli gormesi halinde bu Tizlik kapsaminda yapilacak basvurularda, bas-
vuru sahibi isverenlerden yeterli ve saglikli barinma yerine sahip oldugunu Temel Saghk
Hizmetleri Dairesi’nden onayl belge ile kanitlamasini talep edebilir.

Geri Déniisiin garanti altina alinmasi

Yabanci uyruklu isci calistiran isverenlere teminat yatirilmasi zorunlulugu getirilmistir.
Bu yukimluliikle her hangi bir sekilde isten ¢ikan veya gikartilan gogmen iscilerin Glkelerine
geri donislerinin, isverenin yatiracagl teminat ile saglanmasi amacglanmistir. Bu sekilde, is akdi
her hangi bir sekilde sona eren gécmen isciler Ulkelerine geri donebilecektir. Yatirilan temina-
tin gecerlilik stresi 1 yildir. Uygulamada, bu zorunluluk Turkiyeli isgiler icin getiriimemektedir.
Yabancilarin Calisma izinleri Yasasi’na dayanilarak yapilan Tiiziigiin ilgili maddesi su sekildedir:

Madde 34- teminat ve banka garantisi

(1) Bakanlik gerek gormesi halinde, bu Tizuk kapsaminda verilecek izinlerin verilmesi
asamasinda isverenlerden teminat yatirmasi ve banka garantisi gdstermesini isteyebilir.
(2) Bumadde kapsaminda Bakanlik¢a istenecek teminat veya banka garantisinin miktari,
kapsami ve hangi hallerde istenecegi Bakanhk tarafindan bu tiztgin 37'nci maddesi
altinda hazirlanacak yonetmeliklerle dizenlenir.



Bu hikmiin yani sira, Yabancilar ve Muhaceret Yasasi uyarinca isvereni tarafindan
yoksul duruma dustrilen yabanci uyruklu iscilerin devlet tarafindan dlkelerine geri donus-
lerinin temin edilmesi gerekmektedir. Ancak, Daireye bu hususla ilgili Maliye Bakanhgi’'ndan
kalem ayrilmadigi icin bu hiikim uygulanmamaktadir. Pratikte, bu hikim isvereni tarafin-
dan somiuriye maruz kaldigi tespit edilen iscilerin, Glkede doklimansiz olarak kaldiklari stire
icin cezadan muaf tutularak, tlkeden cezasiz ¢ikisini saglamaktadir. Yabancilar ve Muhaceret
Yasasi’nin ilgili maddesi su sekildedir:

Yoksul duruma diisen mistahdemlerin Glkelerine geri génderilmesi- Madde 15(1),(2)

(1) Bir muhaceret memurunun istida ile basvurusu lzerine ve ilgili isveren veya isvere-
nin temsilcisi dinlendikten sonra, Mahkeme, Kibris yerlisi olmayan bir kisinin, bir hizmet
sozlesmesi uyarinca gorev yapmak lzere Kuzey Kibris Tiirk Cumhuriyeti'ne girdigine ve
o kisinin so6zlesmenin ylrirlik siresi icinde veya sozlesmesinin sona ermesinden veya
sona erdirilmesinden baslayarak alti ay icinde, yoksul duruma distiigline kanaat geti-
rirse, o kisiyi yasakli go¢cmen olarak ilan eder. Bunun Uzerine, séz konusu kisinin gec¢imi,
tedavisi, tlkesine geri gonderilmesi veya sinir disi edilmesi icin devletce yapilan masraf-
lar, s6z konusu kisinin sézlesme yaptigi isverenden istirdat edilir. Odenmedigi durumlar-
da ise, muhaceret memurunun istida ile basvurusu tzerine, Mahkeme, daha ileri islem
yapmadan, ilgili isverenin, s6z konusu masraflari karsilayacak miktarda tasinir malina el
koymak suretiyle zapt edilmesi ve satilmasi veya masraflarin, ilgili isverenin tasinmaz
mallarindan yeteri kadarinin satilmasi yoluyla karsilanmasi icin emir verir.

(2) Bu gibi emirler, Ceza Muhakemeleri Usull Yasasi veya onu degistiren veya yerini alan
herhangi bir Yasa kurallari uyarinca verilen cezalarin 6denmesine iliskin emirler gibi icra
edilirler.

Magduriyete Sebep Veren Hiikiimler

Yukarida aciklanan koruyucu nitelikteki hikiimlerin yetersiz olmasinin yani sira yer
alan birtakim hiikiimler, isgilerin magdur olma riskini artirabilmektedir. Bu hiikiimler kimi za-
man magdurlarin daha agir ihlallere maruz kalmasina yol agmaktadir.

Galisma izinlerinin isyerine Mahsus Olmasi

Alinan ¢alisma izni o isyerine mahsustur. Gé¢cmen isciler tlkeye geldiklerinde calistik-
lari isten ayrilarak baska bir iste calisamazlar. Alinan galisma izni sadece o isyeri icin gecerlidir.
Yabancilarin Calisma izinleri Yasasi’na dayanilarak yapilan Tiizigiin ilgili maddesi su sekildedir:

Madde 16- Siireli galisma izinlerinin isyerine Mahsus Olmasi

(1) Surreli Calisma izni esas olarak Kuzey Kibris Tiirk Cumhuriyeti’nde kayith bir isyerinde
veya iste, o isverenin faaliyet sahasi, ihtiya¢c duyulan is ve meslek dallari ve eleman ihti-
yaci gz oniine alinarak verilir ve o isyerine mahsustur.

Bir isverenin, ayni faaliyet kolunda birden fazla yerde isyerlerinin var olmasi halinde Su-
reli Calisma Izni sahibi isci degisik yerlerdeki isyerlerinde calistirilabilir. Bu durum esas
olan isverenin ayni kisi olmasi, isyerinin faaliyetinin ayni olmasi ve Siireli Calisma izni
sahibi iscinin yaptigi isin ayni olmasidir.

(2) Streli Calisma izni ile bir isyerinde calismakta olan yabanci uyruklu isci, calisma iz-
ninde belirtilen isyerinden baska bir isyerinde veya isverenin yaninda ¢alisamaz, isvereni
tarafindan baska bir isverene devredilemez.

Siireli Calisma izni ile calismakta olan yabanci uyruklu bir iscinin calismakta oldugu isye-
rinin baska bir isverene devri halinde uygulanacak 6zel kurallar ile ayni sahsa ait fakat fa-
aliyeti farkli isyerleri arasinda ve bir veya birden fazla ortagin ayni oldugu farkh sirketler
arasinda yapilacak isci devri is¢i uyulmasi gerekli kurallar Bakanlikca bu Tuzigiin 37'nci
maddesi altinda hazirlanacak yonetmeliklerle belirlenir.

(3) Sureli Calisma izni sahibi bir yabanci uyruklu iscinin izninin verildigi ise baslamamasi
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13 |

veya basladiktan sonra devam etmekte kusur islemesi, hizmet akdinin isveren tarafin-
dan feshedilmesi veya her ne sekilde olursa olsun is iliskisinin sona ermesi halinde izni
gecersiz olur ve iptal edilmis sayilr.

is iliskisi sona eren yabanci uyruklu iscinin is Yasasi ve diger yasalardan dogan haklari
saklidir.

Gogmen iscilerin Glkedeki yasal durumlarinin ve galisabilmelerinin belli bir isverene
tabi tutulmasi gé¢men isgilerin daha savunmasiz ve isverenlerine bagimli olmalarina neden
olmaktadir.® Bu husus, kotl niyetli isverenler tarafindan zorla calistirma yontemi olarak kul-
lanilabilecek niteliktedir. Ayrica, magdurlarin bulunduklari kétl kosullardan gikabilmelerini
oldukga zorlastirmaktadir.

Dokiimansiz Gogmen isgilere iliskin Hiikiimler

Dokimansiz calistirilan gécmen iscilere iliskin olarak var olan hiikiimler magduriyete
sebebiyet veren ve ayni zamanda magdurlarin haklarini aramasini ve suglularin yargilanmasi-
ni engelleyen eksiklikleri beslemektedir.

Yabancilar ve Muhaceret Yasasi uyarinca izin slireleri biten isgiler izinleri yenilenme-
digi takdirde dokiimansiz durumdadirlar. izinleri yenilenmeyen isciler iilkeyi terk etmek zo-
rundadirlar. Ulkede kaldiklari her giin icin yasada dngoriilen para cezasina ¢arptirirlar. Yaban-
cilar ve Muhaceret Yasasi’nin ilgili maddesi su sekildedir:

Madde 19- Sug ve cezalar

4- (C) Bas Muhaceret Memuru veya onun gorevlendirdigi herhangi bir memurun sap-
tayacag ilgili yabanci kisinin, yetkili makamlardan izinsiz olarak Kuzey Kibris Tirk
Cumhuriyeti’nde bulundugu giin sayisi tespit edilir ve izinsiz olarak kaldig her giin icin
Muhaceret isleriyle Gorevli Daire tarafindan yiiriirliikteki giinliik asgari ticret kadar para
cezasl kesilerek kendisinden tahsil edilir.

Ancak, Yabancilarin Calisma izinleri Yasasi kapsaminda 6n izin alinarak iilkeye giris yapan
yabanci uyruklu kisiye veya ¢alisma izin siiresi bitmis olan kisiye, isverenin ¢alisma izinle-
riyle ilgili yasal yiikiimliiliiklerini yerine getirmediginin Calisma isleri ile Gérevli Bakanlik-
¢a tespit edilmesi halinde, bu bend uyarinca belirlenen ceza kesilmez ve yurtdisina giki-
sina izin verilir. Ayrica 6n izin alinarak Ulkeye giris yapan fakat saglik sorunlari sebebiyle
muhaceret izni alamayacagi Saglik isleriyle Gérevli Bakanligin raporuna dayanarak tespit
edilen kisilerden, rapor tarihinden itibaren en ge¢ on bes giin igerisinde yurt disina ¢ik-
malari halinde, bu bend uyarinca ceza kesilmez.

Bu hitkiim magdurlar agisindan bircok olumsuz etki yaratmaktadir. Oncelikle, zorla
calistirma sugunun konusu olan kisiler, sucun magduru olup suglu degildirler. Bundan dolayi
magdurlarin, yasa disi calistiklari nedeniyle haklarinda adli islem yapilarak yukarida belirtilen
kanun hikimlerine gore sinir disi edilmeleri, hem asil faillerin bulunmalari, hem sucun 6n-
lenmesini zorlastiracaktr.

Bunun yani sira sémiriye maruz kalmis magdurlar Calisma Dairesi'ne yapilan
sikayetlerden sonug alinamamasi halinde mahkemeye sevk edilmektedir. Ancak, bu gibi du-
rumlarda magdurlar yasal statileri olmamasi sebebiyle sinir disi edilmekte ve bu sikayetci taraf
Ulkede olmadigi icin buyik cogunlukla Savcilik tarafindan agilan davalar geri ¢ekilmektedir. Bu
sekilde, magdurlar tarafindan yapilan sikayetler etkisiz kalmaktadir ve bu durumun, farkinda
olan isverenler tarafindan kétuye kullaniimaktadir.

8. Skrivankova, Klara, “Trafficking for Forced Labor UK Country report”, Anti Slavery International, 2006, http://
www.antislavery.org/includes/documents/cm_docs/2009/t/trafficking_for_forced_labour_uk_country_report.
pdf, son giris tarihi, 12/02/2012.



iii. Is Yasas’nda ve Calisma Yasamina iliskin Diger Mevzuatta Yer Alan Genel
Hiikiimler

is Yasas’'nda ve is yasamina iliskin diger diizenlemelerde dngoriilen bircok hikiim
gocmen iscileri de kapsamaktadir. Diger iscilerin oldugu gibi gé¢men iscilerin de haklari s6z
konusu ilgili mevzuat kapsaminda koruma altindadir.

ise Girig®

isveren; ise aldig, isyerinde calismakta olan tiim isciler icin; iscinin kimligi ile ilgili
bilgiler, ise baslama tarihi, isin niteligi, iscinin statisi, hizmet akdinin siresi ve isginin isine
son verilmesi durumunda isine son verme tarihi ve nedenlerinin gosterilmesinin zorunlu
oldugu, isci, isveren ve Dairede birer suretlerinin bulunacag ‘isci Kart/’ ¢cikarmak zorundadir.
Bu islemler, iscinin ise alinma tarihinden baslayarak en ge¢ on bes giin icinde tamamlanma-
hdir.

isverenveisciarasinda, Siiresi 3 aydan uzun olanislerde hizmet akdinin yaziliyapilmasi
bir zorunluluktur, 3 aydan az sureli is iliskisinin varligi durumundaysa is¢cinin istemesi halinde
isveren genel ve 6zel is kosullarini gésteren imzali bir belge vermek zorundadir. Hizmet akdi,
toplu is s6zlesmesinin uygulandigl ve bu toplu is s6zlesmesi kapsamindaki isciler icin ayrica
yapilmak zorunda degildir.

Hizmet akdinde isveren ile iscinin kimlik bilgileri, yapilacak isin niteligi, isyeri adresi,
siresi belirli hizmet akitlerinde akdin siiresi, calisma saatleri, licret, 6deme sekli ve zamani,
iscinin Sosyal Sigorta ve ihtiyat Sandigi numarasi, ileri siiriilen ézel kosullar, akdin yapildigi yer
ve tarih, ise baslama tarihi ve taraflarin imzasinin diizenlenmis olmasi taraflarin bilgilendiril-
meleri agisindan zorunludur.

Hizmet akdinin asli, isverenin dosyasinda muhafaza edilmek tizere Daireye gdnderilir,
diger iki nishadan biri isverende, digeri ise is¢ide kalir.

Ucret®®

Yasa geregince, Ucret; bir kimseye bir is veya hizmet karsiliginda isveren ve/veya u-
¢lincl kisiler tarafindan saglanan ve nakden 6denen miktari kapsar.

Gogmen iscilere iliskin ayri bir ticretlendirme 6ngorilmemistir. Bu nedenle ilgili mev-
zuat geregince gocmen iscilere yasal haklari olan asgari Ucretten asagi bir lGcret 6denemez.
Yine ayni sekilde, ek mesailerin lcretlendirilmesine iliskin genel hiikiimler, go¢men isciler agi-
sindan da isverenleri baglayici niteliktedir.

Ulkemizde, asgari iicreti saptama komisyonunca yilda en az 1 defa asgari iicretin
saptanmasindaki usul ve esaslar ile saptanan ve ilan olunan asgari Ucretin altinda bir Gcret
calisanlara asla verilemez.

Ucret, en geg ayda bir 6denir ancak bu siire hizmet akitleri veya toplu sdzlesmelerle
bir haftaya kadar indirilebilir.

Aylik olarak yapilan iicret 6demelerinde gecikme bir haftay gecemez. isciye 6dene-
cek licrete, calisiimayan hafta tatili ticretleri de dahildir; hafta tatilinde calisiimasi halinde ca-

9. Kuzey Kibris Tiirk Cumhuriyeti Calisma ve Sosyal Givenlik Bakanligi Calisma Dairesi Mudiirligi, “ise Giris”.
http://www.calismadairesi.eu/index.php?men=419&submen=418, siteye son giris tarihi 13 Eylul 2011.
10. Kuzey Kibris Tiirk Cumhuriyeti Calisma ve Sosyal Giivenlik Bakanligi Calisma Dairesi Miidirliigi, “Ucretler.”
http://www.calismadairesi.eu/index.php?men=422&submen=418, siteye son giris tarihi 13 Eylil 2011.
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20 | hisan, fazla calisma ticretine hak kazanr.

Hizmet iliskisinin herhangi bir sekilde sona ermesi halinde, iscinin Ucreti en ge¢ 7 glin
icinde 6denmelidir.

isveren her 6demede isciye licret hesabini gdsteren imzal ve isverenin isaretini
taslyan bir pusula vermek zorundadir. 10 veya daha az eleman galisan isyerleri icret pusulasi
yerine licret bordrosu imzalamakla yetinebilir. isveren, yasalarda, toplu is sdzlesmelerinde
veya hizmet akitlerinde gosterilmis olan nedenler disinda mahkeme karari olmaksizin isciye
Ucret kesintisi yapamaz.

Her fazla galisma siiresi icin verilecek lcret, normal giinliik ¢alisma (cretinin saat
basina disen miktarinin %50 fazlasiyla 6denir. Hafta tatili ve resmi tatil ginlerindeyse bir kat
fazla 6denir. Fazla ¢alisma Ucret haklarinin yaninda, diizensiz mesai yapan iscilere ilgili ticret-
leri, %15 diizensiz mesai 6denegi eklenmek suretiyle verilir.

Otel, lokanta, eglence yerleri ve benzeri yerlerle, ylizde usuliiniin uygulandigi mies-
seselerde isveren tarafindan servis karsiligl veya baska isimlerle musterilerin hesap pusulala-
rina “ylzde” eklenerek veya ayri sekillerde alinan paralarla, kendi istegiyle musteri tarafindan
isyerine birakilan veya isverenin denetimi altinda bir araya toplanan paralari isveren isyerinde
calisan tiim iscilere eksiksiz olarak 6demek ve bunu kaydetmek zorundadir.

Ucret haklari konusunda magdur edilen ve/veya yasadisi muamele goren isciler
isyerlerinin bulundugu boélgedeki Calisma Dairesi Bélge Amirligine miracaatta bulunabilirler.

Her ne kadar su anki durum boyle ise de, lcretle ilgili bir takim degisikler 6ngorul-
mektedir. Yapilacak olan yasa degisikligi ile gocmen iscilere asgari licret 6deme zorunlulugu
ortadan kaldiriimasi ve geldikleri Ulkelere denk Gcretler verilmesi gindeme getirilmektedir.
Kasim 20009 itibariyle, isverenler Sendikasi tarafindan bu yénde degisiklikleri iceren bir yasa
taslagi hazirlanip sunulmustur. Halbuki bu Ulkenin yasam kosullari ve hayat pahaliligi goze
alinmadan yapilacak boyle bir dizenleme, yeni insan haklariihlallerine sebep olacaktir. Clinki
isciler geldikleri tGlkelerde degil, buradaki hayat standartlari icinde yasamak zorundadir. Bu tip
bir diizenleme emek sémirisinin devlet eliyle resmilestiriimesi anlamina gelmektedir.

Calisma Saati

Calisma saati ve izinler konusunda go¢men isciler diger iscilerin tabi oldugu
kurallara tabi olup ayni haklara sahiptir. is Yasasi’nin giinliik ve haftalik calisma saatle-
rine iliskin maddesi su sekildedir:

Madde 31- Giinluk ve Haftalik Calisma Sireleri

(1) Herhangi bir hafta icinde yemek saatleri hari¢ olmak lizere, glinde sekiz saatten, haf-
tada toplam kirk saatten fazla bir stireyle calisma yapilamaz.

Ancak ¢alisanlarin oluruyla ve/veya 29’uncu madde kurallari uyarinca fazla ¢alisma ya-
pilmasi gerektigi durumlarda isveren, ¢alisani 27’inci madde kurallari uyarinca Ucretini
odemek kosuluyla, giinde en ¢ok dort saat ¢alistirabilir.

(2) (1)'inci fikra kurallari, bu Yasa’nin 32’inci maddesinin (4)’Gnci fikrasi ve 37’inci mad-
desi uyarinca istihdam edilenler ile bu Yasa’nin 39’uncu maddesinin (3)’tUnci fikrasinda
belirtilen diizensiz mesainin yapildigi islerde istihdam edilenlere uygulanmaz.

(3) Saglk kurallari bakimindan glinde sekiz saatten daha az ¢alisiimasi gereken isler, Ba-
kanlkga hazirlanip, Bakanlar Kurulu tarafindan onaylanacak Tizikle diizenlenir.

iscilerin normal calisma siireleri, bir hafta icinde yemek saatleri hari¢ olmak lizere
glinde 8 saat, haftada toplam 40 saatten fazla olamaz. Ucreti 6denmek ve ¢alisanin oluru alin-
mak kosuluyla giinde en ¢ok 4 saat fazla ¢alisma yapilabilir. Fazla ¢alisma yapilacak gilinlerin
toplami bir yilda 90 is glintinden fazla olamaz.
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mesai”, “tam mesai”, “vardiya mesai” sayilabilir. Gece; en ge¢ saat 20.00’de baslayip en erken
sabah 06.00’ya kadar gecen ve her hallikarda en fazla 11 saatlik donem olarak tanimlanmistir.
Vardiya calisma usuliindeyse, gecede 8 saati asmamak tizere ¢alisma yapilabilir. isci bir hafta
gece calistigl takdirde ertesi hafta glindiiz calistirilir. Glindiiz ¢alisma stiresinin yarisindan cogu
gece ddénemine rastlayan is, gece isi sayllmaktadir. isin niteliginden &tiirii kadin isci calistiril-
masi gerekli islerde 18 yasini doldurmus kadin iscilerin gece calistiriimasi 6nceden Calisma
Dairesi’nden izin alinmasi kosuluna baglanmistir. Bu kosul da kendi icinde ayrimcilik icerdigin-
den, toplumsal cinsiyet acgisindan da yeniden gézden gegirilmelidir.

Yasa icerisinde ara dinlemeler de hiilkme baglanmistir. Ara Dinlenme; her isye-
rinde iscilere isin geregine gore ayarlanmak lizere;

e 4 saat ve daha kisa suireli islerde 15 dakika,
e 4 ile 6 saat slireli islerde 20 dakika,

* 6 saatten fazla sureli islerde 30 dakika asgari sirelerde araliksiz dinlenme ve
yemek molasi verilir.

Haftalik/Yillik izin?2

Hizmet Akdi veya Toplu is S6zlesmesi’'nde aksi diizenlenmemisse, hafta sonu tatili
cumartesi saat 13:00’dan baslayarak Pazar giinii sonuna kadar olan siiredir. isin niteligin-
den dolayi cumartesi ve/veya pazar ginleri normal mesai yapilmasi gereken veya Bakanlar
Kurulu’nca pazar gilinii veya haftanin herhangi bir glini kapama gliniu olarak ayrica belirlen-
memis olan islerde galisanlarin haftalik dinlenme giinleri, biri tam glin olmak tzere isverence
belirlenir. Gogmen isgilerin haftada yedi glin ¢alismaya zorlanmasinin 6niine ge¢mek igin, Ey-
[l 2007°de is yasasinda yapilan degisiklikle, insaat sektériinde pazar ginleri isci calistirilmasi
yasaklanmistir. Her ne kadar bir azalma olduysa da, uygulamada ¢ogu zaman bu yasaga aykiri
olarak isgiler gahstiriimaktadir.

is Yasasi’nin ilgili maddesi su sekildedir:

Madde 33- Hafta Sonu Tatili

Hizmet akitlerinde veya toplu is s6zlesmelerinde aksi belirtiimedikge, hafta sonu tatili,
Cumartesi saat 13.00’den baslayarak Pazar glini sonuna kadar olan sireyi kapsar.

Ancak isin niteligine gére Cumartesi ve/veya Pazar ginleri normal mesai yapmasi gere-
ken ve bu Yasanin 35’inci maddesinin (2)’inci fikrasinda belirtilen isyerlerinde calisanla-
rin haftalik dinlenme giinleri biri tam giin olmak Gzere isverence belirlenir.

Gégmen iscilerin hafta sonu tatillerinin yani sira, siiresi is Yasasi uyarinca saptanacak
olan yillik izinleri de vardir. Her isgi ayni isverenin bir isyerinde veya ayni isverenin gesitli isyer-
lerinde en az alt1 ay calismis olmak kosuluyla yillik ticretli izine hak kazanr. iscinin isyerindeki
calisma siiresine gore, asagida belirtilen sireler kadar Gcretli yillik izni hakki vardir;

6 aydan 5 yila kadar ¢alismis olanlarin yilda 14 is glini

5 yildan fazla 10 yildan az ¢alismis olanlarin 18 is glini
10 yildan fazla 15 yildan az ¢alismis olanlara 22 is glinii
15 yildan fazla ¢alismis olanlarin 25 is glinii

11. Kuzey Kibris Turk Cumhuriyeti Calisma ve Sosyal Glvenlik Bakanligi Calisma Dairesi Mudurlugi, “Calisma
Saatleri”, http://www.calismadairesi.eu/index.php?men=420&submen=418, siteye son giris tarihi 13 Eylal 2011.

12. Kuzey Kibris Turk Cumhuriyeti Calisma ve Sosyal Guvenlik Bakanligi Calisma Dairesi MudurlGgi, “Haftalik/
Yillik izin”, http://www.calismadairesi.eu/index.php?men=421&submen=418, siteye son giris tarihi 13 Eyliil 2011.
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Bu sireler asgari olup, toplu is s6zlesmesi veya hizmet akitleri ile arttirillabilirler. Ki-
siler, yillik Gcretli izin haklarindan goniilli olarak vazgecemezler. isciler hak ettikleri izinlerin
en az 14 is giiniint o yil iginde kullanmak zorundadirlar. iscinin istemesi halinde artan izinler
bir sonraki yila aktarilabilir. iscilerin bu sekilde aktarip biriktirecekleri izin giinleri elli (50)
is glinlinli gecemez. isveren, isciye izin baslamadan énce yillik izin dénemine iliskin Gcretini
pesin olarak vermek zorundadir. Niteliklerinden 6tlr( 6 aydan az siiren mevsimlik islerde ve-
ya kampanya islerinde ¢alisanlara yillik ticretli izin uygulamasi yoktur. isyerinin el degistirmesi
veya baskasina gecmesi durumunda bu isyerinde calisan iscilerin yillik Gcretli izin haklar
ortadan kalkmaz. Aksine bir s6zlesme olsa bile, yillik Gcretli izin siresine iliskin ticretler yeni
isveren tarafindan odenir. Hizmet akdinin her ne sekilde olursa olsun sona ermesi halinde,
iscinin hak kazanip da kullanmadigi yillik izin siresi tcreti, akdin sona erdigi tarihteki Ucreti
Uzerinden kendisine 6denir. Yillik Gcretli izinlerin, ylritdlen islerin niteligine gore yilin hangi
doéneminde kullanilacagy, izinlerin ne sekilde ve kimler tarafindan verilecegi veya siraya bagli
tutulup tutulmayacagi, isverenin yillik iznin yararh olmasi icin almasi gereken dnlemler ve
izinlerin kullanilmasi konusuna iliskin usuller ve kosullar hizmet akdinde belirlenebilir. Yillik
Ucretli iznini kullanmakta olan isci, izin siresi icinde, licret karsilhigl herhangi bir isverenin ya-
ninda ¢alisamaz.

Yillik izinlerin yani sira, hastalik gibi bazi durumlarda 6denekli izin kullanma hakkina
sahiptirler. iscinin hak sahibi oldugu édenekli mazeret izinleri su sekildedir:

iscinin evlenmesi halinde 3 giin,
Ana veya babasinin, esinin, kardesinin veya ¢ocuklarinin 6lmesi halinde 2 giin
Eslerinin dogum yapmasi halinde 2 giin.

Kadin isciler dogumdan 6nce 6, dogumdan sonra 6 hafta olmak lizere toplam 12 haf-
talik sire icinde calistirilamazlar. Bu siirelerden baska, dogum 6ncesi ve sonrasi altisar hafta
o6deneksiz dogum izni de kullanabilirler. Dogumdan itibaren de 9 ay siireyle, bir saat sabah bir
saat 6gleden sonra olmak Uzere glinde iki saat emzirme izni verilir.

Sahip oldugu haftalik ve/veya yillik izin haklarindan magdur edilen ve/veya yasadisi
muamele goren isciler isyerlerinin bulundugu bolgedeki Calisma Dairesi Bolge Amirligine mu-
racaatta bulunabilirler.’®

Is Saghhg ve Giivenligi

is Yasasi uyarinca, her isveren, isyerinde calisan iscilerin saghgini ve is giivenligini
saglamak igin gerekli dnlemleri almak ve bu konuda gerekli kosullari saglamak ve arag ve
geregleri eksiksiz bulundurmakla yikimlidir.* Ayrica, yapilan tiiziiklerle (Fabrika ve isyer-
lerinde isci Saghgi ve is Glivenligi Tuz(igl ve insaatlarda isci Saghigi ve is Giivenligi Tuziig)
isverenin yerine getirmesi gereken hususlar ve yikimlulugliniin kapsami saptanmistir.

Bununla birlikte, Temmuz 2008 de kabul edilen ve Mart 2009 da yururlige konu-
lan is sagligi ve Guvenligi Yasasi ile is kazalarinin dnlenmesine iligskin birtakim yeni diizenle-
meler getirilmistir. is yerlerinde ve iste ¢alisanlarin saglk, giivenlik ve refahinin saglanmasi
ve iyilestirilmesi icin alinacak onlemleri belirlemesi amaciyla Yasanin kapsami su sekilde
saptanmistir:®®

13. ibid.

14. Madde 54, saghk gtivenlik kosullar fikra 1d.

15. s saghg ve Givenligi Yasasi http://kktcisguzmanlari.tr.gg/%26%23304%3B%26%23351%3B-5a%26%2328
7%3B1%26%23305%3B%26%23287%3B%26%23305%3B-ve-G.ue.venli%26%23287%3Bi-Yasas%26%23305%3B.
htm, siteye son giris tarihi 13 Eylil 2011.
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(2) Calisanlarin saglik ve giivenliginin korunmasi,

(3) isyeri ve ¢alisma ortamindaki risk ve kaza faktérlerinin ortadan kaldiriimasi,

(4) Calisanlarin bilgilendirilmesi ve danisma,

(5) Cahsanlarin ve galisan temsilcilerinin egitilmesi, gorugslerinin alinmasi ve
dengeli katilimlarinin saglanmasi,

(6) Yas, cinsiyet ve 6zel durumlari nedeniyle 6zel olarak korunmasi gereken ki-
silerin calisma sartlariile ilgili genel prensipler, gorev, yetki ve yikimlulikler,

(7) Yasa kapsamindaki isyerleri ve islerin denetimi ve diger hususlar.

Bu baglamda yasa cercevesinde, isverenin genel yikimlulikleri, koruyucu onleyici
hizmetler, risklerin degerlendirilmesi, ¢alisanlarin bilgilendirilmesi, ¢alisanlarin gorislerinin
alinmasi ve katihminin saglanmasi, calisanlarin egitimi, 6zel risk ve tehlikelere neden olan isler
gibi hususlar hiikme baglanmistir.

Hizmet Akdinin Feshi'®

Hizmet iliskisinin sona erdirilmesi anlamina gelen akdin feshinde uygulanacak usul
siresi, belirli olmayan ve siiresi belirli olan hizmet akitleri olarak iki ayri kategoride diizenlen-
mistir.

Siresi Belirli Olmayan Hizmet Akdinde Fesih; Suresi belirli olmayan akdi hakli bir ne-
denle feshedecek olan taraf icin, iscinin o isyerinde istihdam edilerek calistiriimis oldugu yil-
lara gore yani hizmet siiresine gore, “6 ay slirdliyse 1 hafta, 6 ay dan 1 yila kadar stirmisse 3
hafta, 1 yildan iki yila kadar sirmisse 4 hafta, 2 yildan 5 yila kadar siirmisse 5 hafta, 5 yildan
fazla sirmiisse 6 hafta dncesine kadar karsi tarafa bildirimde bulunma zorunlulugu vardir”;
bu yukamluliik her iki taraf icin de gecerlidir. Bu siireler asgari sirelerdir ve taraflar dilerlerse
bu sireleri arttirabilirler. Bu siirelere uymayan tarafsa karsi tarafa uymadigi siire tutarinda,
iscinin brit lcreti kadar tazminat 6demek zorundadir. isveren eger isterse, dnceden uymasi
gereken slireye ait licreti isciye pesin vererek ve yine hakl bir nedene dayanarak akdi feshe-
debilmektedir.

Siresi belirli hizmet akitlerinde fesih; Stresi belirli olan hizmet akitlerinde, stireli ak-
din stiresinin bitiminden dnce yukarida bahsedildigi gibi iscinin hizmet sliresine gore 1 hafta
o6nceden baslayip 6 haftaya kadar ¢ikan siireler kadar 6nce karsi tarafa yazili olarak hizmet
akdinin devam edip etmeyecegini bildirme zorunlulugu vardir. Zorunluluga uymayip hizmet
akdini siiresinin bitis tarihinde sonlandiran taraf, uymakla ylkimli oldugu siire kadar isginin
brit Gicreti tutarinda tazminat 6demek zorunda kalir.

Akdin siiresi bitmeden, isveren is Yasas’'nda diizenlenen nedenler disinda ve yeterli
olmayan bir nedenle akdi feshederse uymasi gereken bildirim siresi ve akdin geriye kalan her
ayina karsilik 1 haftalik briit iicreti isciye 6demek zorundadir.

Ayrica, en az 3 yiIl devam eden bir hizmet akdi siiresi belirsiz bir hizmet akdi olarak
degerlendirilip ona gore islem goriir.

16. Kuzey Kibris Tirk Cumhuriyeti Calisma ve Sosyal Givenlik Bakanhgl Calisma Dairesi Midurlugi, “Hizmet
Akti’'nin Feshi”, http://www.calismadairesi.eu/index.php?men=423&submen=418,
siteye son giris tarihi 13 Eylil 2011.
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isverenin yazili fesih bildiriminde dayandigi fesih nedeni yeterli degilse veya
yasadisi bir nedenle veya haksiz yere yapilmis veya akdin feshinde gecerli bildirim siresine
uyulmamissa, isci ilgili durumu ileri siirerek, 75 gin iginde isin bulundugu yerdeki yetkili
Kaza Mahkemesi’nden feshin gecersizligine karar vermesini isteyebilir ve boyle bir durumda
isveren yazili fesih bildiriminde dayandigl nedenin gecerli bir neden oldugunu, haksiz bir
neden olmadigini ispat etmekle ylikimladiar

Yeni is Arama izni; isciler bildirim siiresi boyunca iki saatten az olmamak iizere ve
licret kesintisi yapilmadan yeni is arama izin hakkina sahiptirler. isciler isterse, is arama izin
saatlerini birlestirerek topluca kullanabilirler Ancak, bunu isten ayrilacagi glinden hemen 6n-
ceki glinlere rastlatmak ve bu durumu isverene bildirmek zorundadirlar.

isverenin Bildirimsiz Fesih Hakki; isci izin almaksizin veya hakli bir nedene dayanmaksizin
arka arkaya Ug is glinli veya bir yil icinde bes is glinli veya bir yil icinde l¢ defa herhangi bir
tatil gliniinden sonraki is glini isine gelmemesi veya devam etmemesi halinde,

iscinin hizmet akdinde gercege uygun olmayan bilgilerle isvereni yaniltmis olmasi
halinde,

iscinin hirsizlik yapmasi ve/veya yiiz kizartici bir sugtan mahkdm olmasi halinde, isve-
renin meslek sirlarini agiklamasi halinde,

isyerinde isledigi bir sugtan mahkemece cezalandiriimis olmasi halinde,

Hizmet akdinde belirtilen gorevlerini, iki kez yazili olarak uyarilmasina ragmen yap-
mamaya devam etmesi halinde,

ihmalinden dolayi isin giivenligini tehlikeye diisiirmesi veya isyerinin makine tesisat

ve diger maddeleri on glinliik Gcretini asan miktarda kayba ugratmasi ya da kasten
bes giinlik Gcretini asan miktarda hasara ve kayba ugratmasi halinde,

iscinin hastaliginin anlasilmasindan itibaren kirk bes giin tedavi edilmesine ragmen
iyilesmeyen ve hayati tehlike arz eden bulasici veya isi ile bagdasmayacak derecede
tiksindirici hastaliga yakalanmis olmasi halinde,

Diger iscilere veya isveren veya bunlarin ailelerinden birine karsi seref, haysiyet ve
ahlak kurallarina uymayan sozler sarf etmesi, davranista bulunmasi halinde,

Uyarilmasina ragmen isyerine isini yapamayacak kadar alkolli gelmesi veya isyerinde
alkolli icki igmesi halinde, 6nceden bildirimde bulunmadan hizmet akdini feshedebil-
mektedir.

isginin Bildirimsiz Fesih Hakki:

Hizmet akdinin konusu olan isin yapilmasi, ve hizmet akdinin imzalandigi sirada bilin-
meyen ve isin niteliginden dogan bir nedenle isginin sagligi veya yasami igin tehlike olugsmasi
durumunda,

iscinin, hizmet akdindeki hususlardan biri hakkinda yanhs nitelikler ve kosullar
gostererek, gercege uygun olmayan bilgiler vererek yaniltilmasi durumunda,

Ucretinin yasaya uygun hesaplanmamasi veya 6denmemesi halinde,

isyerinde énceden dngériilemeyecek bir durumun varligi nedeniyle bir haftadan
fazla islerin durmasi ve bu siirede isverenin 6deme yapamamasi durumunda,

iscinin yazisiz bir hizmet akdiyle calismaktayken, isverenden isin genel ve 6zel
kosullarini gésteren imzal bir yazi talep edip, temin edememesi durumunda,



Parca basi veya is tutarina gore Ucretlendiriime (olacagi) kararlastirildiginda isvere-
nin, iscinin yapabileceginden az is vermesi, iscinin eksik licretinin karsilanmamasi ve is kosul-
larinin esash bir sekilde degismesi veya uygulanmamasi halinde,

isverenin, isciye ve aile Uyelerinden birine karsi seref haysiyet ve ahlak kurallari-
na uymayan sozler sarf etmesi veya davranislarda bulunmasi halinde, dnceden bildirimde
bulunmadan hizmet akdini feshedebilmektedir.

Fesih Nedeni Sayilmayacak Hususlar:

iscinin sendikaya Gye olmasi,

calistigl isyerinde yasal bir eyleme katilmasi,

isci temsilcisi olmasi veya is¢i temsilcisi olarak hareket etmis olmasi,

isveren hakkinda yasa ve mevzuat ihlal nedeniyle dava dilekgesi dosyalamis olmasi
veya dosyalanmasi islerine katilmis olmasi veya yetkili yonetsel makamlara basvurmus olmasi,

belgelenmesi kosuluyla analik, hastalik veya yaralanma nedeniyle gegici olarak ise
gelememesi,

iscinin dili, dini, irki, cinsiyeti ve siyasi dlisiincesi fesih nedeni sayilamayacak hususlar
olarak yasa ile diizenlenmistir.

Hizmet akdinin feshi konusunda yasal diizenlemelere uyulmadigi zaman ve/veya
yasadisi muamele goren isveren ve/veya isci, islerinin bulundugu bolgedeki Calisma Dairesi
Amirligine miracaatta bulunabilirler.

C. Gé¢men isgilerin Haklarina iliskin Denetim ve Basvuru Mekanizmalari

is yasamina iliskin denetimler ve sikayetler calisma Dairesi tarafindan yapiimakta
ve ele alinmaktadir. Calisma Dairesi biinyesinde kurulmus olan isyerleri Teftis Sube Amirligi
tarafindan isyerlerinin Calisma Yasalari ve kayit disi isglici agisindan denetlenmesi, is
kazalarinin 6nlenmesi ve glivenli bir ¢alisma ortaminin yaratilmasi icin gerekli ¢alismalar
yapilmakta ve bu amacla isyerlerinin denetlenmesi, yasalara aykiri durumlarin tespiti halinde
gerekli uyarilarin yapilmasi, gerekmesi halinde para cezasi uygulamasi ve dava dosyasi di-
zenlenmesi faaliyetleri planlanmakta ve organize edilmesi saglanmaktadir.' Bu amacla, res-
toranlar, oteller, casinolar, insaatlar ve diger is yerleri rutin olarak denetlenmektedir. Yapilan
denetimlerle kayit disi is glicinin 6niine gegilmesi ve isgilerin ¢alisma kosullarinin kontrol
altinda tutulmasi amaglanmaktadir. Ancak, yapilan denetimlerle tiim is yerlerine ulasilama-
makla birlikte, iscilerin durumlarinin ve hak ihlallerinin etkin tespiti yapilmamaktadir.

Gogmen isciler tarafindan Calisma Dairesine getirilen sikayetler, s6z konusu amirlige
gonderilmektedir. Bunun akabinde, isyerine miufettis gonderilerek durum tespiti yapilmakta-
dir. Mifettisin hazirladigi rapor Uzerine isverene ihbar gonderilmektedir.

Tum bu yollarla herhangi bir sonu¢ alinamamasi durumunda, dava dosyasi diizenle-
nerek savciliga gonderilmekte ve ceza davasi agilmaktadir.

Yargiya intikal eden durumlarda en biyilk sorun, davalarin ¢ok blyik bir
oranda geri ¢ekilmesidir. Bunun sebebi, sikayetci taraf magdurlar tlkelerine geri dénmek zo-

17. Gahisma ve Sosyal Guvenlik Bakanligi, http://www.csgb.eu/index.php?men=478&submen=472, son giris
tarihi 10/10/2010.
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runda kalmaktadirlar. Boyle bir durumda, tanikliklari olmadigi icin davalar savcilik makami
tarafindan geri cekilmekte ve isverenler herhangi bir ceza alamamaktadirlar.

Ancak iscilerin basvurabilecekleri bir yerin oldugu veya nerede oldugu konusunda
bilgiye sahip olmamalari nedeniyle, sikdyet mekanizmalari tam olarak islememektedir.

5 Kasim 2009 itibariyle Calisma ve Sosyal Glivenlik Bakanhgi blinyesinde kayit disiliga
son vermek, yurirlige konan yasa ve tizik kurallarina aykiriliklara gerekli miidahaleleri yap-
mak amaciyla ihbar hatti kurulmustur.®

IHBAR HATTI

Cahsma yasaminda karsilastiginiz her tirlii
magduriyeti ve hak ihlalini ihbar etmek icin:
Bizi ARAYIN

227 50 48
22 90 037

.
2290038 4%

CALISMA VE SOSYAL GUVENLiK
BAKANLIGI

Yukarida aciklanan mevcut yasal eksikliklerden 6tiir(i, insan ticareti magdurlarinin
tanimlanmasinin miimkiin olamamasi sebebiyle, magdurlarina bir koruma saglanamamakta-
dir. Paralel olarak magdurlara iliskin herhangi basvuru mekanizmasi bulunmamaktadir. Ancak,
zorla calistirma amaciyla insan ticareti magdurlarinin biyik bir cogunlukla yabanci uyruklu
isci statlslinde olmasi nedeniyle, genelde iscilere 6zelde ise yabanci uyruklu isgilere iliskin
birtakim hiikiimler ve basvuru mekanizmalari bulunmaktadir. S6z konusu hiikiimler ve meka-
nizmalar, insan ticareti magdurlarina iliskin olmayip, ilgili mevzuat hikiimlerinin uygulanmasi-
na iliskindir. Ancak, su an itibariyle magdurlara iliskin tanima ve korumanin miimkin olmadigi
dikkate alindiginda, bu hikim ve basvuru mekanizmalarinin da ele alinmasi gerekmektedir.

ihbar konulari su sekilde belirtilmistir:

e Kacak isci ve isveren

e Asgari Ucret ihlalleri

¢ Yilk 6denekli izin hakki ihlalleri

e Calisma saatleri ihlali

¢ Fazla mesai 6denegi ihlali

e Sosyal sigorta yatirimlarinin yapiimamasi

« ihtiyat sandigi yatirimlarinin yapilmamasi

18. “Calisma ve Sosyal Giivenlik Bakanhgi, IHBAR HATTI ile vatandaslarin Hizmetinde”, http://www.csgh.eu/
index.php?men=385&newsid=395#, siteye son giris tarihi 13/09/ 2011.



e On izinle getirilip calisma izni islemi yapilmamasi

e is saghgi ve giivenligi ihlalleri

e Pazar glni insaat faaliyetleri yapilma yasaginin ihlali
e Cocugun aile, cevre ve okulda istismari

e Cocuk isciligi

UcUNCOU BOLUM
I. Kibris’in Kuzeyinde Mevcut Durum??

A. Demografi

2011 itibariyle Kuzey Kibris'ta kayitl go¢men isci sayisi resmi rakamlarca verilmese
de soz edilen yaklasik bir rakam bulunmaktadir. S6z konusu rakamsal veri yabanci isglicline
dayali enformel bir piyasanin varligini ortaya koymaktadir. Yabanci isglicline iliskin arzin temel
sebebi, toplumda diiz isci ve ara eleman aciginin olusmasidir. Belli birtakim sektor ve islerde,
yerel isglicU arzi yetersiz kalmaktadir. Bunlar arasinda insaat, sanayi, tarim, servis, ev hizmet-
leri, terzi, temizlikgi, krupiyer, tezgahtar, bahc¢ivan gibi sektor ve isler bulunmaktadir. Bu mes-
lekler toplum tarafindan tercih edilmemekte?® ve bu isglict agigl, gocmen isciler tarafindan
giderilmektedir. Ancak, go¢cmen isci calistiriimasina yonelik talebin en 6nemli sebebini ucuz is
glciine yonelik talep ve isgilerin uzun sire ve isverene bagimli ¢alistirilabilmesi gibi s6muri
amaclari olusturmaktadir.

2006 yilinda gikarilan yasa ile sosyal sigorta ve ihtiyat sandigi yatirimlari, 6n izin ve ga-
lisma izni gibi hususlar gogmen is¢i calistiriimasina zorunluluk olarak getirildi ve emek isveren-
ler agisindan pahalilasti. Bu nedenle isverenler daha ucuz isgiiciine yoneldi. Bu déonemlerde
Gglnci Ulkelerden isci getirilmeye baslandi. Ucuz isglicline yonelik talebin yani sira, Gglnci
Ulkelerden isci calistirtmasinin en biyulk sebeplerinden bir digeri ise de bu kisilerin tlkelerin-
de bulunduklari kosullar nedeniyle somuriye daha acik olmalari, daha uzun siire daha koti
sartlarda calistirilabilmeleridir. 3. Ulkelerden talepte bulunan is sahiplerine bakildiginda ise
genellikle kurumsallasmamis firmalar oldugu goérilmektedir.?*

Ugiincii Gilkeler arasinda, Pakistan, Tirkmenistan, Filipinler, Cin, Vietnam, Azerbaycan,
Kirgizistan, Banglades, Kazakistan ve Afrika tlkeleri bulunmaktadir.

2005- 2006 yillari arasinda Pakistan’dan isci getiriimeye baslanmistir. Kendi tlkelerin-
de 50 dolara galisan Pakistanli isciler, Kuzey Kibris’ta 300 dolara calismayi kabul etmekteydiler.
Bununla birlikte sosyal glivenlik gibi talepleri de yoktu. ?? Pakistanli isciler insaat sektoriinde,
tarimda, hayvancilikta, lokantalarda ¢alistiriimaktadir. 22 Ozellikle insaat ve sanayi sektériinde

19. Buradaki bilgilerin gogu Ceren Goéyniikli’niin heniiz basiimamis olan “Gégmen isgilerin insan Haklari ihlalleri
ve Kibris'in Kuzeyinde Zorla Calisirma Amaciyla insan Ticareti” isimli KTiIHV’de yapilan galismasindan alinmistir.
Alan galigmasi 2009-2012 yillari arasini kapsamaktadir.

20. Goyniikli, Ceren, ismet Lisaniler ile 2009'da Gégmen Iscilerle ilgili yapilan Miilakat

21. Goyniikll, Ceren, ismet Lisaniler ile 2009’da Gdgmen isgilerle ilgili yapilan réportaj.

22. Goyniiklii, Ceren, ismet Lisaniler ile 2009'da Gécmen lsgilerle ilgili yapilan réportaj.

23. Bununla birlikte, Kuzey Kibris’ta gegmisten gelen bir Pakistanh nifus bulunmaktadir.
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28 | Turkiyeli iscilere oranla daha ucuz olduklari icin bu sektorde talep edilmektedirler.

Turkmenistanh go¢men iscilerde 6zellikle son zamanlarda bir artis gdzlenmektedir.
Blylik cogunlukla Tarkmen kadinlar ¢alistirilmaktadir. Tirkmenistanh kadinlar cogunlukla ev
hizmetlerinde ve hasta bakicisi olarak ¢alistiriimaktadirlar. Ev hizmetlerinde ¢alistirilanlar son
3-4 yilda ortaya ¢ikarken, hasta bakiciligin ortaya cikisinin altinda devletin yaslilara iliskin etkin
bir mekanizmasinin olmamasi yatmaktadir. Tirkmen kadinlarin yani sira, farkh sektérlerde;
ozellikle insaat ve sanayi sektoriinde Tirkmen erkekler de ¢alistiriimaktadir.

Filipinli erkekler 6zellikle sanayi sektorliinde galistiriirken kadinlar ise genellikle ev
hizmetlerinde, bakici veya garson olarak galistirilmaktadir.

Cin’den getirilen isciler cogunlukla Cin lokantalarinda calistiriimaktadirlar. Ayrica,
kadinlar ev hizmetlerinde, bakici veya temizlikci olarak da calistiriimaktadirlar.

Casino sektoriinde ise eski Sovyet ilkelerinden getirilip calistirilanlar bulunmaktadir.

Tum bu Ulkelerin yani sira Banglades, Kirgizistan, Bulgaristan, son dénemde ise
Azerbaycan’dan farkh sektorlerde calistiriimak lGzere gogcmen isci getirilmektedir. Ayrica, Ku-
zey Kibris Universitelerinde okuyan Afrikali 6grenciler de ¢alistiriimaktadir.

Tablo 1.
Yabanci Uyruklu isgiler i¢in Yapilan Calisma izni islemlerinin Dokiimii
(1999-31.10.2009)

YiL TOPLAM iLK UZATMA C’?;fmﬁ':i'” TOPSfI\I\IIIE(I;\IET)
1999 5828 4156 (%71) 1672 (%29) * *
2000 6113 4611 (%75) 1502 (%25) * *
2001 5311 3924 (%74) 1387 (%26) * *
2002 5828 3521 (%60) 2307 (%40) * .
2003 6498 4124 (%63) 2374 (%37) * *
2004 12429 9656 (%78) 2773 (%22) i *
2005 46010 38464 (%84) | 7546 (%16) * *
2006 53030 35340 (%67) | 17690 (%33) 22453 30577
2007 42779 28339 (%66) | 14440 (%34) 20561 22218
2008 33619 18820 (%56) | 14799 (%44) 22844 10775

1.01/31.10.

208 36260 18820 (%56) | 15690 (%43) 15145 21115

* {Igili yillarda calisma izni iptali ile ilgili veri mevcut degildir.

Yukarida deginilen diiz isci aciginin blyuk bir kismi Turkiyeli isciler tarafindan
giderilmektedir. Ozellikle, 2006 yilina kadar yabanci uyruklu isci calistiriimasina iliskin
yapilan yasal degisikliklerden énce uzun dénem Tirkiyeli isciler istihdam edildi.

Tablo 2.
Tirkiyeli isciler Tarafindan Yapilan Calisma izni Basvurulari (1999-2005)%

24. Mehmet, Ozay, Mehmet Tahiroglu, Fatma Giiven Lisaniler & Salih Katircioglu, “Labor Mobility and Kabor
Market Convergence in Cyprus”, Turkish Studies, 8(1): 43-69, March 2007.



il Yeni Yenileme Toplam
1999 4,156 1,672 5,828
2000 4,611 1,502 6,113
2001 3,924 1,387 5,311
2002 3,521 2,307 5,828
2003 4,124 2,374 6,498
2004 9,656 2,773 12,429
2005 38,464 7,546 46,010
Tablo 3.

Tirkiyeli iscilerin Bolgesel Dagilimi?®

il Yeni Yenileme Toplam
Lefkosa 18,905 4,344 23,249
Girne 12,643 2,309 14,952
Magusa 5,780 748 6,528
Guzelyurt 1,136 145 1,281
Toplam 38,464 7,546 46,010

Yukarida agiklandigi gibi, ¢alisma izni olmayan yabanci uyruklu is¢i calisirmak
yasak olup, isverenin bu noktada sorumlulugu bulunmaktadir.?

Yukarda agiklanan yabanci uyruklu is¢i calistirilmasina iliskin 2006 yilinda ve
akabinde yapilan degisikliklerle dokiimansiz gogmen isci sayisi bir nebze azalmistir.?’
Yetkililer tarafindan yapilan agiklamalarda Eylll 2008 itibariyle 5-6 bin dokiimansiz isgi
oldugu ifade edilmektedir.®

Tablo 4.
Dokiimansiz Calistirildig1 Tespit Edilen Gégmen is¢i Sayisinin Uyruklari ve Cinsiyetle-
ri Bazinda Yillara Gére Dagilimi.?®

YIL TOPLAM
(Tarkiye Cumhuriyeti Disindaki
YURTTASLARI Diger Ulke Yurttaslari)

25.

26. Yabancilarin Galisma izinleri Yasasi Bkz yasa madde 7.

27. Abd report 2007.

28. Haber Kibris, “Adem. Kagak Yasam Sonlandiriimali”, 21/03/2011, http://haberkibris.com/n.
php?n=3b0dd19a-2011_03_21, son giris tarihi 10/12/2012.

29. Calisma dairesi faaliyet raporu
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30 I ERKEK | KADIN | TOPLAM | ERKEK | KADIN | TOPLAM | ERKEK | KADIN | TOPLAM
2000 392 64 456 20 6 26 412 70 70
2001 487 164 651 2 - 2 489 164 653
2002 80 13 93 - - - 80 13 93
2003 5 2 7 - - - 5 2 7
2004 507 - - - - - - - -
2005 549 163 712 13 1 14 562 164 726
2006 919 76 995 42 24 66 961 100 1061
2007 612 106 718 48 19 67 660 125 785
2008 360 46 406 24 12 36 384 58 442
2009 67 6 73 2 4 6 69 10 79

1= 2004 yilinda gbrevdeki Daire Miiduriiniin talimati ile Dairenin istatistik birosu ka-
patildigindan 2004 yilinda yapilan tespitlerin teferruatlandiriimasi yapilamamistir. 2005 Mayi-
sindaki gorev degisikliginden sonra yeniden olusturulan istatistik blirosu ¢alismalariyla ancak
2004 yiliiginde yapilan toplam tespit sayisi derlenebilmistir.

2= Mayis 2009 sonu itibariyla
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KKTC’ye yasal yollardan giris yapip, gayri yasal olarak ikamet eden ve bu sekilde istihdam
edilen isgiicu

Devlet Planlama Orgiitii (DPO) istatistikleri, KKTC Calisma Dairesi raporlari, Sosyal Sigortalar
Fonu raporlari analiz edilmis ve KKTC'de kayit disi yabanci isglicii miktari ortaya konmustur.

Tablo 5.

2008 Yilinda Calisma Dairesince Yapilan Teftisler Neticesinde, Tespit Edilen Calisma
Izinsiz Yabanci Uyruklu iscilerin Uyruklarina ve Cinsiyetlerine Gére Dagilimi Asagi-
daki Sekildedir3®

30. Galisma Dairesi Faaliyet raporlari



TURKIYE CUMHURIYETI DIGER ULKE YURTTASLARI

AY } TOPLAM
(Turkiye Cumhuriyeti Disindaki Diger Ulke
YURTTASLARI Yurttaslari)

KADIN ERKEK KADIN ERKEK
OCAK 2 28 - - 30
SUBAT 2 48 1 1 52
MART 3 127 1 4 135
NiSAN 10 152 10 2 174
MAYIS 19 196 3 12 261
HAZIRAN 22 222 5 12 261
TEMMUZ 25 272 6 18 321
AGUSTOS 34 228 6 19 357
EYLUL 43 307 6 22 378
GENEL TOPLAM 1397

Ancak belirtmek gerekir ki, s6z konusu veriler mevcut durumu yansitmamak-
tadir. Etkin denetimlerin var olmamasi nedeniyle daha bir¢cok sektérde ¢alisan doki-
mansiz go¢cmenisgilerin tespiti yapilamamaktadir. Ayrica, kimi zaman baska sebeplerle
tespit mimkiin olamamaktadir. Ornegin, hastanelerde hastabakici olarak calisan
kisiler refakatci olarak gosterilmekte ve kayit disi kalmaktadirlar. Yetkililer boyle bir
durumu tespit ettikleri zaman mudahale etmekte ancak hastabakicilar, kendilerini
hastanin yakini olarak gosterdigi icin bu durumun 6niine gecilememektedir.?!

Yapilan denetimlerde sadece belli bolgelerde dokiimansiz iscilerin tespiti
mimkiin olmakta ve kirsal kesimlerde etkin denetimler yapilamamaktadir. En fazla do-
kiimansiz is¢i, ingaatlarin kirsal kesimlerde artmasinin etkisiyle de, insaat sektoriinde
vardir. insaat sektdriinii restoranlar, toptan-perakende satis yapilan yerler, berber,
kuafor, kafe, barlar takip etmektedir.3?

B. Zorla Galistirmayi Gosteren Bulgular

Yukarida agiklandigi gibi, zorla galistirma farkli sekillerde ortaya ¢ikabilmekte-
dir. Bu kisimda, yukarida agiklanan zorla galistirma kapsamina giren uygulamalar isi-
ginda Kibris'in kuzeyinde zorla galistirma yasagina iliskin ihlaller degerlendirilecektir.

Zorla ¢alistirma uygulamalari arasinda, bor¢ somiris(, yasal belgelere el koy-
mak, tehdit yer almakta, gé¢cmen iscilerin tabi tutuldugu calisma kosullarina iliskin
ciddi ihlaller bulunmaktadir.

i. Borg SOmuriisii

Zorla calistirma yontemlerinden biri “borg somiuirisi” dir. Gogmen isciler, agir

31. Bu bilgiler bir hastane yetkilisiyle Mayis 2010’da yapilan bir milakattan edinilmistir. Kisilerin isimleri sakh
tutulmustur.

32. Ministry of Labour and Social Security, 15.9.2008 http://www.csgb.eu/index.php?men=385&newsid=167,
son giris tarihi, 29.04.2009.
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32 | borg yukine maruz birakilarak istemedikleri islerde ¢alistiriimakta ve kendilerinden
istenen her seyi yapmak zorunda birakilmaktadirlar.

Borg somuirisu, bir kiginin kigisel veya baskasinin yonetim ve denetimi altinda-
ki hizmetlerinin, var olan veya var oldugu iddia edilen borca ve/veya borcun miktari-
na karsilik asiri derecede yiiksek olmasini veya sunulan hizmet degerinin borg mikta-
rindan duslrilmemesini veya sunulacak ve/veya sunulan hizmetlerin slresi ve/veya
niteliginin dnceden sinirlanmamis ve belirlenmemis olmasini ve bu hususlarda, bir
kisinin herhangi bir baska kisiye taahhltte bulunmasini ifade etmektedir.*?

Kuzey Kibris’taki mevcut durumda, gégmen isciler (ilkeye varis Ucretleri, istih-
dam igin ileri stirtlen yiksek maliyetler, calisma izinleri icin 6denmesi gereken harglar,
diger giderler ve kimi zaman isverenler tarafindan arabuluculara 6denen meblaglar
icin isverenlerine borglandirilmaktadirlar. Cogu zaman, borglandirma borg senedi im-
zalatarak yapilmaktadir. Bu sekilde isciler, bu borg yikiini karsilayamayacak durumda
olmalari nedeniyle, agir calisma kosullari altinda ¢alismaya mecbur birakilmaktadirlar.
Ekonomik durumlari zaten iyi olmayan go¢men isciler, bu meblaglari 6deyememekte
ve ancak ¢alisarak borglarini karsilayabilmektedirler.

Borclandirma bircok sebebe dayandirilmaktadir;

1- Ulkeye gelis masraflari icin borglandirma

2- On izin ve calisma izni alinmasina iliskin masraflar

3- Aracilara 6denen meblaglar

4- Gocmen isciler tarafindan 6denmeye zorlanilan teminatlar
5- Barinma ve/veya temel ihtiyaglarin karsilanmasi

Bor¢ somiirtisii su sekillerde ortaya ¢ikabilmektedir:

1- Sunulan hizmet degerinin bor¢ miktarindan dasurilmemesi
2- Bor¢ senedi imzalatilmasi

Gocmen iscilerin cogu, bu noktada istismara maruz kaldiginin farkin-
da degildir ciinki isverenler bu uygulamalari, yasal zorunluluk gibi gostermektedirler.
Bununla birlikte belirtmek gerekir ki kimi zaman bu masraflarin tGzerinde kandirilarak
borglandiriimaktadirlar. Yasal sistem ve haklari konusunda bilgi sahibi olmayan mag-
durlarsa isverenlerinin kendilerine borg vermesi olarak nitelendirdikleri bu sémiri
durumunu, isverenleri tarafindan yapilan bir iyilik, kolaylik gibi gérmektedirler.

ii. Isverenler Tarafindan Yasal Belgelere El Konulmasi

Bir diger zorla calistirma yontemi ise magdurlarin yasal belgelerinin alinmasi-
dir. Bu uygulamaya da sikhkla rastlanmaktadir. Magdurlarin pasaportlari galisma izni
alinmasi amaciyla alinmakta ancak magdurlara geri verilmeyerek isverenleri tarafin-
dan tutulmaktadir.

Bu sekilde magdurlar pasaportlarina el konularak, her tirli kosulda ve isve-
rene daha bagiml bir sekilde ¢alistiriimaktadirlar. Bu uygulamanin sebepleri arasinda
magdurlarin isten ayrilma olasiliklarini ortadan kaldirmak, magdurlari uzun siire ¢alis-
tirmak ve koti ¢alisma kosullarini kabul etmek zorunda birakmak gibi sebepler vardir.
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isverenler tarafindan bir tedbir olarak nitelendirilen bu uygulama ile magdurlar zorla
cahistinimaktadirlar. Cogu zaman magdurlara bunun yasal zorunluluk oldugu séylen-
mektedir.

Kimi zaman, magdurlar yasal belgelerinin kendilerine verilmedigi yoninde
polise sikayette bulunmaktadirlar. Ancak, bu noktada polis devreye girmeyerek soz
konusu sikadyetleri Calisma Dairesi’'ne yonlendirmektedirler.?*

iii. Tehdit

Magdurlarin maruz kaldigi zorla ¢alishirma yontemlerinden bir digeriyse teh-
dittir. Go¢men isgiler lzerinde kontrol saglama ve baski olusturma amaciyla tehdit
araci olarak kullanilan hususlar su sekilde ortaya gikabilmektedir:

- Pasaportlarin Geri Verilmemesi

En siklikla rastlanan tehdit araci, isverenler tarafindan tutulan pasaportlarin magdur-
lara geri verilmemesidir.

- Ucretlerin Odenmemesi

Magdurlar, calistiklari stire igin lcretlerinin verilmeyecegi yoniinde de tehdit edilmek-
tedirler. Bu durum, devam eden islerde 6zellikle kullaniimaktadir. Soyle ki: Devam
eden islerde 6rnegin insaat sektoriinde isciler Ucretlerini is bitiminde aldiklari icin bu
noktada Ucretlerin ddenmemesi konusunda tehdit ediliyorlar. Bulunduklari ekonomik
kosullar dikkate alindiginda, Ucretlerini alamama, magdurlar agisindan ¢ok etkili bir
tehdit aracini olusturmaktadir.

- Fiziksel Siddet
Kimi zaman magdurlar fiziksel siddetle de tehdit edilmektedirler.
- Calisma izinlerinin iptali

Magdurlarin tehdit edildigi bir diger nokta ise ¢alisma izinlerinin, iptal edil-
mesidir. Bu sekilde illegal duruma distridlme ve bu durum nedeniyle sinir disi edilme
ve para cezasl 6deme ile karsi karsiya kalacaklari bir durum yaratilmaktadir. Calisma
izinleri iptal edildiginde cezai duruma diserek hem para cezasi 6demek hem de sinir
disi edilmeyle karsi karsiya kalan magdurlar zorla ¢alistiriimaktadir. G6¢men isgilerde
bu noktada bilgi eksikligi vardir. Magdurlarin tamami istediklerinde isi birakabilecegini
belirtirken s6z konusu verileri vermistir. Soyle ki, magdurlarda kendilerine uygulanan
tehdit ve baski unsurlarini zorla galistirma olarak gérmemekte ve bu durumu bulun-
duklari kéti kosullar nedeniyle kabullenmektedir.

- Polise ihbar

Polise ihbar, magdurlar lzerinde kullanilan bir diger tehdit aracidir. Bu durum kagak
durumda olan isciler agisindan mevcuttur. Gayri yasal durumda olan isciler bu durum-
larinin polise sikayet edilmesi yoninde tehdit edilerek, bulunduklari kosullara itiraz
etmeleri engellenmekte ve tabi tutulduklari her tiirli kosulu kabul etmeye zorlanmak-
tadirlar.

34. ismet Lisaniler
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3% | -Borg Senetleri
Magdurlari borg yiiki altina sokan senetler de tehdit unsur olarak kullanilmaktadir.
- Daha Kot Duruma sevk etme

Tdm bunlarin yani sira, daha kotl kosullara sevk etme gibi hususlar tehdit araci olarak
kullanilmaktadir. Buna, 6zellikle barinma, gida gibi ihtiyaclarin isveren tarafindan sag-
landigi durumlarda rastlanmaktadir.

iv. Calisma Kosullari

Gocmen isciler, bircok yonden cok koti ve yasa disi calisma kosullarina tabi tu-
tulmaktadirlar. Go¢cmen iscilerle ilgili 6deme, 6deme sikligl, yasal durum, calisma sart-
lari, calisma saatleri ve yapilan isin cesidi ile ilgili verilen s6zlerin tutulmamasi, disik
Ucret 6deme veya bu Ucretleri hic 6dememe, sagliksiz ve givenli olmayan kosullarda
¢alisma, barinmanin saglanmamasi gibi hususlarin varhgi 6n plana ¢ikmaktadir. Mag-
durlar bulunduklari bu kosullara sikdyet etmeleri durumunda tehdit edilmekte, isten
cikarilma, sinir disi edilme gibi hususlarla karsi karsiya kalmaktadirlar. Ayrica, yetkili
mercilere sikayet ettiklerinde ise etkili yasal koruma alamamaktadirlar.

Ucret ve Diger Haklar

Ucret, gdégmen iscilerin en ¢ok sémiirilye maruz kaldigi konulardan biridir.
Bununla ilgili bulgulara deginmeden 6nce belirtmek gerekir ki, “angarya”dan farkli
olarak, “zorla ¢alistirma”da go¢men isciler cogu zaman az da olsa lcret almaktadirlar.

Gocmen iscilerin soz verilenden daha az Ucret aldiklari, zamaninda 6denme-
dikleri gibi hususlara iliskin bulgular mevcuttur. Bununla birlikte, kimi zaman gé¢men-
lere 6deme yapilmadan islerine son verildigine siklikla rastlanmaktadir.

Asgari Ucret bile, bir is¢inin zorunlu yasam standardini karsilamazken, ¢ogu
zaman, yasa disi olarak magdurlara asgari ticretin altinda bir ticret 6denmektedir. O-
zellikle, insaat sektoriinde calisan isciler sadece glinlik ihtiyaglarini karsilayabilecek
oranda ucret almaktadirlar.

Ucretlerde de kaynak lkeler rol oynamaktadir. Ozellikle daha ucuz is giici
olarak gorulen tglincl tlkelerden getirilen gdgmen isgiler disiik Gcret uygulamalarina
maruz kalmaktadirlar. Bunlarin yani sira, dokiimansiz ¢calistirilan iscilerin sosyal sigorta
yatirimlari da yapiimamaktadir.

Turkiyeli gogmen iscilerin sosyal sigorta yatirrmlarini Tiirkiye’ye transfer etme
hakki var olsa da, genellikle kendilerinin yararina olan bu tip uygulamalardan haber-
dar degildirler. Bununla birlikte, 6zellikle insaat sektoériinde ¢alisan isgiler, Ucretlerini
diizenli olarak alamamakta ve Uicretler is bitiminde verilmektedir. Bu durumda isciler
Ucretlerini zamaninda alamamakla birlikte, is bitmeden diledikleri zaman isten ayrila-
mamaktadirlar.

Barinma

Yukarida da aciklandigi Uzere isverenler, gocmen isciler icin yeterli ve saglikli
barinma yeri saglamakla yukamlidurler. Ancak, uygulamada ¢ogu zaman bu zorunlu-



luga uyulmamaktadir. Barinmayla ilgili hususlara iliskin olarak sektérel bir ayrim mev-
cuttur. Ev hizmetlerinde ve bakici olarak galistirilan magdurlar islerinin niteligi itiba-
riyle genellikle, isverenlerinin evinde kalmaktadirlar. insaat, tarim, sanayi, servis ve
diger sektorlerde ¢alistirilan magdurlar agisindan ihlaller s6z konusudur. Bu ihlaller ise
farkli sekillerde ortaya ¢ikabilmektedir. Kimi zaman, magdurlara barinma hig saglan-
mamakta ve kalacak yerin bulunmasi, kirasi gibi konular magdurlara birakilmaktadir.
Bir diger ihlal bicimi ise, magdurlarin ¢cok kot mekan ve kosullarda yasamak zorunda
birakilmalaridir.

Garson, kasiyer vs. olarak calistirilan iscilere isverenler tarafindan barinma
olanag saglanmamaktadir. isciler, béyle durumlarda kendi olanaklariyla barinma ih-
tiyacini karsilamakta ve alinan Ucretlerin disikligi nedeniyle kalabalik evlerde diger
gdécmen iscilerle birlikte yasamak zorunda kalmaktadirlar. insaatta ve sanayide calisti-
rilan magdurlar da kimi zaman kalacak yerlerini kendileri karsilamaktadirlar. Bununla
birlikte, magdurlarin insaatlarda veya fabrikalarda kalmasi siklikla rastlanan bir du-
rumdur.

insaat sektériinde magdurlar, asgari yasam ve hijyen kosullarinin saglanma-
dig1, gida, tuvalet, banyo gibi ihtiyaglara ulasimin sinirli ve hatta hi¢ olmadigi yerlerde
kalmak zorunda birakilmaktadirlar. Ayni zamanda, bu durum magdurlar agisindan teh-
like arz etmektedir. Asagidaki 6rnekler bu konulara isaret etmektedir.

Sanayi sektoriinde ise magdurlar, fabrikalarin iginde isgilere ayrilan bélimler-
de topluca kalmaktadirlar. Bu sekilde, magdurlarin insanlk disi kosullarda yasamak
zorunda birakilmasinin yani sira, fabrikalarda cikabilecek yangin veya diger kazalar ne-

deniyle bu durum iscilerin sagligini ve hayatlarini tehdit etmektedir.

Narenciye sektoriinde ve seralarda calistirilan gécmen isciler, cogu zaman
bahcelerde naylon cadirlarda kalmak zorunda birakilmaktadirlar. Bu sektorde calistiri-
lan magdurlarin aileleriyle birlikte Kibris’in kuzeyine gelmesi ve bu aileler icinde cocuk
ve bebeklerin olmasi konunun énemini ve ihlalin boyutunu artirmaktadir

Calisma Saatleri

Gocmen iscilerinin calisma saatlerinin normalin ¢ok Ustiinde oldugu saptan-
mistir. Zorla calistirmanin tespitinde, calisma saatleri belirleyici unsur olmasa da zorla
calistirma magdurlari genellikle uzun siire ¢alistirilmaktadirlar.

Yukarida belirtildigi gibi yasal maksimum calisma saati kista 38 saat ve yazda
36 saattir. Bu zorunluluga genelde uyulsa da, go¢gmen isciler agisindan kimi zaman
uyulmamaktadir. G6¢men isciler isverenleri tarafindan diizensiz ¢alisma saatlerine ta-
bi tutulmakta ve giinde 14 saate kadar calistirilabilmektedirler. Ek mesaileri de ¢cogu
zaman eksik veya hi¢c 6denmemektedir. 3

Gocmen iscilerin durumuna paralel olarak, magdurlar da ayni ihlallere maruz
kalmakta, cok uzun siire ve hatta giin boyu calismak zorunda birakilmaktadirlar. Goc-
men isciler cogu zaman yasal haklarini bilmedikleri/bilgilendirilmedikleri gibi, calisma
saatlerine iliskin sikayet etme imkanina sahip degildirler.

35. Bu husus, Amerika Birlesik Devletleri’nin 2008 yilinda yayinlamis oldugu insan haklari raporunda da
belirtilmistir.
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Calisma saatleri agisindan en agir ihlaller, calisma saatleri belirgin olmayan ev
hizmetlerinde ve bakici olarak ¢alistirilan magdurlar agisindan mevcuttur.

izinler

Magdurlar ¢cogu zaman tatilsiz calistiriimaktadirlar. Bu durum hem haftalik
izinler, hem de yillik Gicretli izinler agisindan mevcuttur.

Haftalik izinlerle ilgili bu durum kimi zaman siireklidir. 2 ayda bir izin kullana-
bilen magdurlara rastlanmistir. Kimi zaman ise, isverenin talep ettigi zamanlarda mag-
durlar hafta tatili kullanmadan tim hafta boyunca galistiriimaktadirlar.

Magdurlar, yillik ticretli izinlerini de kullanamamaktadirlar. Esasen, magdurlar
bu haklari konusunda isverenleri tarafindan bilgilendirilmedikleri icin bu haklarinin
farkinda degildirler.

Magdurlarin haftalik ve yillik izinlerinin verilmemesinin yani sira, saglik ve di-
ger konularla ilgili durumlarda dahi, isverenleri tarafindan izin kullanmalarina izin ve-
rilmemektedir.

Is Saghig ve is Glvenligi

Genel olarak go¢gmen isciler, cogu zaman glivenligin ve sagligin etkin olarak
saglanmadigl yerlerde calistirilmaktadirlar. Kimi zaman isin niteligi geregi, mevcut o-
lan risk icin gerekli tedbirler alinmamakta, kimi zaman ise ihmal sonucu bu risk ortaya
¢cikmaktadir.

“Is Saglig1 ve Guivenligi”, calisanlari mesleki risklerden korumak veya bu riskleri
en aza indirmek amaciyla isyerinde veya iste yiritilen faaliyetlerin tim asamalarin-
da planlanan ve uygulanan, ¢alisanlarin calisma kapasiteleri, yasamlari ve sagliklarini
korumak amaciyla alinmasi gereken tiim koruyucu énlemleri icermektedir. i¢c hukukta
isverene iscilerin glivenligini ve saghgini saglamaya yonelik yikimlalikler getirilmesi-
ne karsin, bu yikiamlalikler isverenler tarafindan yerine getirilmemektedir. Bu dnlem-
lerin alinmamasi sonucu is kazalari 6nlenememektedir. Asagidaki tablo 2000- 2007
yillari arasinda meydana gelen is kazalarinin ve bu kazalar sonucu yaralanan ve élen
iscilerin sayisini gostermektedir.

Tablo 6.
iS KAZASI iSTATISTIKLERIi

viL YARALL O TOPLAM

2000 65 3 68
200 | & | 6 | 73 |

2002 95 3 98
[20s | 720 | 3 | 722 |




2004 77 5 82
205 | 135 | 4 | 130 |

2006 257 10 267
207 | 277 | 10 | 287 |

is saglig ve Givenligi 6zellikle tehlike derecesi yiiksek isler agisindan
onemlidir. Bu baglamda, 6zellikle ingaat ve sanayi sektériinde galistirilan magdurlar
risk altindadirlar. Bu iki sektor sagliksiz ve giivenliksiz is ortamlari agisindan 6zellikle
on plana ¢gikmaktadir.

Insaat Sektérii

is kazalarinin en biiyiik oranda gergeklestigi insaat sektdriinde, ¢alstirilan
gocmen iscilerin is saghgi ve glvenligi, etkin bir bicimde saglanmamaktadir.

insaat sektdriinde calistirilan magdurlarin risk alinda oldugu, bunlar arasinda
is kazasina ugramis magdurlarin da bulundugu tespit edilmistir.

is saghgl ve is glivenligine iliskin hususlar isverenler tarafindan dikkate
alinmamakta ve insaatlarda is glivenliginin saglanmasi ve meslek hastaliklarinin 6n-
lenmesi i¢in gerekli tedbirler kimi zaman asgari dlizeyde dahi saglanmamaktadir. Bu
hususa iliskin goze carpan en 6nemli eksiklik, iscilere gerekli ekipmanin saglanmama-
sidir.

insaat sektoriinde goériilen is kazasi sonucu dliimler ve yaralanmalar genellikle
dismelerden, yiksekten diisen cisimlerden, makinelerin kullanimi sirasinda meydana
gelen kazalardan veya elektrik carpmalarindan meydana gelmektedir. Bu tip is
kazalarinin onlenmesi ve iscilerin korunmasi icin iscilere koruyucu ekipmanin saglan-
masi gerekmektedir. Ancak, ekipmanlarin saglandigi durumlar ¢cok nadirdir.

insaat sektodriinde yasanan bazi éliimlerin ve agir yaralanmalarin nedeni,
disen cisimlerin kafaya carpmasidir. Bu tiir kazalara karsi, insaat sahasi icerisinde
strekli olarak bas koruyucu donanimlar olan baretler, basliklar ve kasklar kullaniima-
lidir. Yine ayni sekilde, insaatlarda calisilirken goérilen kazalarin bir kismi da diisme-
lerden kaynaklanmaktadir. Diismeler son derece tehlikedir ve sonunda sakatliklar ve
olimler meydana gelebilir. Bu nedenle, yiksekte calisirken mutlaka emniyet kemerle-
ri kullaniimalidir. Ancak, bu tlr ekipmanlar cogu zaman iscilere saglanmamaktadir. Bu
gibi durumlarda isverenlerin yasal yikamlullklerini yerine getirmemesi, isciler agisin-
dan ciddi tehlike arz etmektedir.

insaatlar ve is kazalarinin yani sira ele alinmasi gereken bir diger konu da
meslek hastaliklaridir. isin niteligi geregi iscilerin maruz kalabilecekleri rahatsizlikla-
rin minimize edilmesi igin isverenlerin, is saghgl kapsaminda gereken tim tedbirleri
almasi gerekmektedir. S6z konusu hastaliklar, fiziksel, kimyasal, biyolojik etmenler-
den kaynaklanabilir. Bu tlr hastaliklarin énlenmesi agisindan dncelikle yine isgilere
koruyucu ekipmanin saglanmasi gerekmektedir. isciler, zamklar, yapistiricilar, tutkal-
lar, asfalt, katran ve solvanlar gibi kimyasallara maruz kalmakta, bunlarla birlikte silika
ve asbest iceren tozlar ve kumlarin icinde calismaktadirlar. Butiin bu tehlikelere karsi
solunum koruyucu donanimlar olan maskeler ve respiratérler (solunum cihazlari) kul-
lanilmahidir. Tersi durumda, silikoz ve asbestoz gibi son derece tehlikeli hastaliklara
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33 | yakalanilabilir. Bununla birlikte tozlara ve gazlara maruz kalinan ortamlarda oélglimler
yaptirilmahdir. Ayrica, giiriiltii ger¢ekten de insaat sektoériinde kullanilan makinelerin
sayisinin artmasi ile dnemli tahribatlara yol acabilmekte ve isitme sorunlarina neden
olabilmektedir. Bu nedenle kulak koruyucu donanimlar olan kulakliklar ve kulak ti-
kaglarr kullanilmalidir. Bu baglamda yine 6l¢timler yapilmalidir. Tim bunlarin yani sira
insaat isleri soguk, sicak, kuru ve nemli ortamlarda yapilabilmektedir. Bu nedenlerle
ortama uygun koruyucu elbiseler kullanilmalidir. Ancak bu ekipmanlar da iscilere te-
min edilmemektedir.

Resim 1: Resim 2:

Her ne kadar isciler de, isci saghgi ve is glivenligi hakkindaki usul ve kosullara
uymakla yiukimli olsalar da, bu yikimlalik isverenin sorumlulugunu ortadan kal-
dirmaz. Bununla birlikte, isciler tarafindan alinan énlemler is sagligi ve is glivenligi ve
is kazalarinin 6nlenmesi agisindan minimum standartlari dahi karsilamamaktadir. Bu
noktada da isverenlerin sorumlulugu s6z konusudur. Séyle ki; isverenler 6zellikle yiik-
sek risk tasiyan islerde calistirilacaklari iscileri secerken dikkat etmeli ve iscileri gliven-
lik tedbirleriile ilgili bilgilendirmelidirler. Ancak cogu zaman, 6zel tecriibe gerektiren is-
lerde dahi, bu islerde daha 6nce ¢alismamis isciler caihstiriimakta ve isgiler is glivenligi
ve alinmasi gereken tedbirlerle ilgili isverenleri tarafindan bilgilendirilmemektedirler.

Tum bu ihlallerin temelinde yatan sorunlardan biri ise is glvenligi ve is saglhgi
konusunda kimin sorumlu oldugunun tespitidir. Soyle ki; taseronlarla yapilan sozles-
melerde is saghgi ve glivenligi konusunda alinacak tedbirler taseronlara verilmektedir.
Ancak boylesi durumlarda dahi isverenin, tagseronun galisanlarina karsi o isyeri ile ilgili
olarak dogan yukumlillklerini yerine getirmesini saglayici tedbirleri alma yukimluli-
g0 bulunmaktadir.



Ayrica belirtmek gerekir ki, is yeri, isin yapildigl yer anlamina gelmektedir ve
isin niteligi ve yuratilmesi bakimindan isyerine bagh bulunan yerlerle, dinlenme,
¢ocuk emzirme, yemek, uyku, yikkanma, muayene ve bakim beden ve mesleki egitim
yerleri ve avlu gibi sair eklentiler ve araglari da kapsayacak sekilde ele alinmaldir. Bu
husus, 6zellikle insaatta kalan isgiler agisindan 6nem tasimaktadir. Nitekim isginin in-
saatta kalirken hayatini kaybettigi kazalara da rastlanmistir.

is saghgi ve giivenligine iliskin mevcut duruma karsin, yetkililer tarafindan
ise glvenlik tedbirlerinin saglanmasi yoniinde etkin denetimler yapilmamaktadir.
Yapilan denetimlerde odaklanilan daha ¢ok dokiimansiz iscilerin tespit edilmesi olup,
is saghg ve glvenligi gibi hususlar denetimler kapsaminda ele alinmamaktadir. Ara
sira yapilan denetimlerde ise, her ne kadar sikayetler degerlendirip isletmeler mevcut
yasa cercevesinde sorusturmaya tabi tutulsa da, sikayetci olan iscilere yasal koruma
saglanmamakta ve bu isgiler isten atilmayla karsi karsiya kalmaktadirlar. isciler, devam
eden iglerini riske atmadan, guivenliklerini ve sagliklarini tehlikeye atan durumlardan
¢itkma olanagina sahip degildirler.

- Yapilan medya taramasi sonucu tespit edilen bazi is kazalari:

- Girne’de bir ingaatta meydana gelen is kazasinda 26 yasindaki A. H.
adl is¢i agir yaralandi. Bir ingaat sirketinin yaptigi binanin 4>iinci katin-
da, beton kolon Uzerine birakilan demir gubuk kayarak asagiya distince,
o sirada asagida kaliplari toplayan A. H/nin basina carpti. Meydana ge-
len kazanin ardindan Girne Akgicek Hastanesi>ne kaldirilan H., ilkyardim
tedavisinden sonra Lefkosa Dr. Burhan Nalbantoglu Devlet Hastanesi>ne
sevk edildi ve yogun bakim servisinde gdzetim altina alindi (Nisan 2005).

- Magusa Belediyesi>nin bir insaat sirketine yaptirdig insaat halindeki
cok yonli spor salonunun tavani ¢cokti ve iki isci yaralandi (Ekim 2009).

- Cinarli koyiinde, yarim insaattan disen iscinin koluna demir cubuk sap-
landi. 46 yasindaki N. O.’in kolunun bir tarafindan girip, diger tarafindan
cikan demir ¢ubuk, Lefkosa Dr. Burhan Nalbantoglu Devlet Hastanesi’'nde
operasyonla c¢ikarilabildi (Eyltil 2009).

- Girne>de bir insaatta calisan 16 yasindaki H. G. isimli isci, elektrik aki-
mina kapilarak hayatini kaybetti. Polisten yapilan aciklamaya gore G., ya-
pimi devam eden insaatta mermer dosedigi sirada malzeme tasimakta
kullanilan asansor (anavador) lGzerinde takili bulunan elektrik kablosunun
fisini eliyle kavrayip takili bulundugu prizden cikarmaya calisirken elektri-
ge kapilarak yasamini yitirdi (Subat 2007).

- Lapta’da bir insaatin balkonunda mermer yerlestirmek i¢in doéktigu
kum dolguyu aliiminyum mastar ile diizeltirken, balkonun Uzerinden gec-
mekte olan elektrik ylksek gerilim hattina temas eden Y. A. isimli insaat
iscisi, elektrik akimina kapilip balkondan yere diserek hayatini kaybetti
(Haziran 2007).

- Yeni iskele’de kontrol icin gittigi arkadasinin insaatindan demir korku-
luklarin Gizerine diisen N. Y. 6limn kiyisindan déndi. Merdiven kenarla-
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rina yapilan ferforjelerin Gstiine diisen Y.nin koltuk altindan giren demir
cubuk omzundan ¢ikti (Temmuz 2009).

- Mormenekse’de hayati tehlike icerdigi halde insaati devam eden bina-
lara elektrik baglandi (Nisan 2009).

Sanayi Sektérii

is sagligi ve glivenligi acisindan riskli grubu olusturan bir diger sektér ise sanayi
sektorudir. Sanayi sektorinde calistirilan isciler ve magdurlar is kazalarina ve meslek
hastaliklarina maruz kalabilmektedir. insaat sektdriinde oldugu gibi bu sektérde de
tam ve etkin tedbirler ainmamaktadir.

Kimi zaman gerekli koruyucu ekipman saglanmamakta, kimi zaman ise makine
kullanimi gibi uzmanlik gerektiren islerde bu uzmanliga sahip olmayan isciler calistiril-
maktadir. Her ne kadar iscilere bir takim egitimler verilse de, bu egitimlerin kisa sureli
oldugu ve egitim bitiminde degil egitim devam ederken ise basladig, iscilerin tehlike-
ler konusunda yeterince bilgilendirilmedigi gorilmektedir.

Sanayi sektorlinde yasanan is kazalarinin yani sira, sanayi bolgelerinde mey-
dan gelen yanginlar 6n plana ¢cikmaktadir. Asagida medya taramasi sonucu elde edilen
bulgulardan da gorilecegi lzere 6zellikle son zamanlarda meydana gelen yanginlar
dikkat cekmektedir. Bu husus, sanayi sektoriinde calistirilan birgok is¢inin fabrikalarda
kalmasi nedeniyle daha da 6nemli bir tehlikeyi olusturmaktadir. Yanginlarin dnlenme-
si agisindan etkili tedbirler alinmalidir. Bu baglamda tiner, boya, gida, tahta gibi farkli
fabrikalarin bir arada oldugu sanayi bolgelerinde sektorel ayrismaya gidilmelidir.

- Degirmenlik>te Tas Kirma Tesisi>nde bir kamyonu tamir etmeye ca-
lisan K. M. isimli sahis, park halindeki kamyon hareket ederek, belinin
Uzerinden gecmesi sonucu hayatini kaybetti (Subat 2004).

- Magusa Sanayi Bolgesirnde parke kesimi yapan 27 yasindaki M. G.
isimli is¢i, kolunu makineye kaptirdi. Kazada, G.>lin sag kolu bileginden
koptu (Eylal 2004).

- Serbest Liman Bolgesi’ndeki ylizer havuzda bir yildir isci olarak calisan
35 yasindaki M. Z., su alan havuzun patlayan borusunu tespit etmeye
calisirken, eline aldigi elektrik kablosunun su ile temas etmesi lizerine
elektrik akimina kapildi. Z., hastaneye kaldirilirken yasamini yitirdi (Ekim
2009).

- Gazimagusa Sanayi bolgesinde bir makinist garajinda yasanan is kaza-
sinda, 34 yasindaki O. D. isimli makinist agir yaralandi. Tamir icin garaja
getirilen araci diin sabah kaldirag ile kaldirarak altinda ¢alismaya basla-
yan O. D., kaldiracin kaymasiyla yere diisen aracin altinda kaldi. D.>nin
vlicudunda ¢ok sayida ezik ve cigerlerinde yirtiima oldugu tespit edildi.
Hayati tehlikesi bulunan D., yogun bakim servisinde miisahede altina a-
lindi (Mayis 2007).

- Dikmen’de bir garajda ¢alisan 25 yasindaki M.T., tamir etmek igin kri-
koyla kaldirdig1 aracin altina yerlestirdigi tahta kutuklerin kaymasi sonucu



diisen aracin altinda kalarak hayatini kaybetti (Subat 2009).

- Haspolat Sanayi Bolgesi’'ndeki Plastik ve Kopik Fabrikasi, buhar kaza-
ninin patlamasinin ardindan g¢ikan yangin sonucu tamamen yandi. Fabri-
kadaki iscilerin yemek arasinda oldugu an meydana gelen patlama, ucuz
atlatildi. Meydana gelen patlama sirasinda fabrika icerisinde bulunan alt
kisiden Haspolat’ta sakin G. K. (33), A. A. (59) ve N. E.(56) hafif yaralana-
rak Lefkosa Burhan Nalbantoglu Devlet Hastanesi Acil Servisi'nde kont-
rol altina alindi. Patlama sonucu fabrika duvarlarinin yikilmasi ve blyuk
hasar gormesi, patlamanin blyUklGglini gozler 6nline serdi. Patlamanin
meydana geldigi sirada, fabrikaya yakin isyerlerinde ¢alisan vatandaslar,
cikan gliriltt sonrasi her yerin sarsildigini ve siddetli bir deprem oldugu-
nu sandiklarini belirtti (Ekim 2009).

- Lefkosa’da sanayi bdlgesinde, i. Ze ait mobilya atélyesi, yangin sonucu
kdl oldu (Eylul 2009).

Yukaridaki 6rnek olaylar ve resmi olarak tespit edilebilen rakamlar, konu-
nun ciddiyetini ortaya koymaktadir.
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‘ magdurlar

Magdurlarin yardima ulasma imkani da oldukga dustktir. Bu durum
hem bulunduklari kosullardan kurtulma olanaksizligina paralel olarak hem de etkin
yardimin olmamasindan kaynakl ortaya ¢cikmaktadir. Yukarida acgiklandig gibi insan
ticareti magdurlarina yonelik bir basvuru ve koruma mekanizmasinin olmayisi yanin-
da, gécmen iscilere iliskin basvuru mekanizmalari da magdurlarin korunmasinda, hem
mekanizmalarin kendi icindeki eksiklikler hem de magdurlarin bulunduklari kosullar-
dan dolayi etkin ¢alismamaktadir.

Oncelikle, magdurlarin bulunduklari kosullar sikiyet edebilecekleri merciler
ulasilabilir degildir. Magdurlar, sikdyet edebilecekleri mercilerin varligi, bu mercilerin
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92 | nerde oldugu, nasil ulasabilecekleri konusunda bilgisizdirler. Bu konuda isverenleri ta-
rafindan bilgilendiriimemektedirler. Ayni sekilde, Devlet tarafindan gé¢men iscilerin
haklari konusunda bilgilendirilmesine iliskin uygulamalar ve tedbirler bulunmamak-
tadir.

Magdurlar basvuru mekanizmalarina ulasabilmeyi basarmis olsa da
baska sorunlar yasamaktadirlar. Bunlardan biri, dil sorunudur. Sikdyet edebilecekleri
mercilere ulasabilen magdurlarin 6zellikle vurgu yaptigi nokta, basvurduklari yerde
yasadiklar dil sorunudur. Magdurlarin kimisi ingilizce bilirken kimisi de bilmemekte-
dir. ingilizce bilenler de ayni sorunu yasamaktadirlar. Bununla birlikte, sikayetleri etkin
bir sekilde dikkate alinmayarak magdur olarak taninmamaktadirlar.

Tum bunlarin yani sira magdurlarin zorla ¢alisirma yontemleri nede-
niyle baski altinda oluslari, sikdyet etmeleri agisindan engel teskil etmektedir. Kimi
zaman magdurlar, Uzerlerindeki baski unsurlari nedeniyle sikayetci olmaktan kork-
maktadirlar.

Ancak, belirtmek gerekir ki, magdurlar, hem sahip olduklari haklar hem de
mevcut basvuru yollari konusunda bilgisizdirler. Bunun sebepleri arasinda tamamen
yabanci olduklari bir diizenin igerisinde yasal haklari ve sikayet imkanlari konusun-
da kimi zaman igverenleri tarafindan yanlis bilgilendirilmeleri ve bununla ilgili olarak
Devletin yabanci uyruklu iscilere iliskin herhangi bir bilgilendirme ve bilinglendirme
politikasinin olmayisidir.

vi. Gogmen isgilerin Ulkelerine Geri Doniisii

Magdurlarin durumu acisindan ele alinmasi gereken bir diger husus,
magdurlarin Ulkelerine geri donusltdir. Geri donlsin saglanamamasi magdurlar
acisindan en agir ihlale yol agcan hususlardan biridir. Bu konu ile her ne kadar Devlet
tarafindan alinmis tedbirler olsa da kimi zaman etkinlik saglanamamaktadir. Ozellikle
kacak calistirilan isciler agisindan bu durum mevcutken, kimi zaman yasal olarak ¢alis-
tirilan isciler ile ilgili de bir takim sorunlar yasanmaktadir. Ozellikle ticiincii tilkelerden
getirilen isciler ve Turkiye'nin vize uyguladigi Ulkelerde ucak biletleri agir maliyetler
icermekte; bunu karsilayamayan magdurlar Ulkeyi terk edememekte ve burada ¢ok
daha agir magduriyet yasamaktadirlar. Yukarida da acgiklandigi gibi 3. Ulkelerden isci
calistiracak olan isverenlerin, calistiracaklari iscinin tlkesine geri donlislint garanti al-
tina almak i¢in bankaya para yatirmasi ve bu paranin 1 yillik stireyle bloke edilmis ol-
masi gerekmektedir. Ancak, isciler bu konuda da bilgisizdirler ve bu paranin ne amacla
yatirildigini bilmemektedirler. Bu haklarini bilmedikleri icin ucak bileti icin paralarinin
olmamasi kendilerini calistirildiklari kosullara daha da bagimh kilmaktadir.

Kacak calistirilan isciler icin boyle bir tedbir hic ainamamaktadir.
vii. Dokiimaniz Gé¢men isciler

Dokiimansiz galistirilan gégmen isgiler daha agir insan hakki ihlallerine ma-
ruz kalmakta ve zorla ¢alistirma kosullari daha da agirlasmaktadir. Dokiimansiz isgiler
bulunduklari yasa disi durumdan dolayi herhangi ilgili kurumlara sikayette bulunama-
makta ve yasal haklarina ulasmakta daha da zorluk yasamaktadirlar.

viii. Ayrimci/ Irkgi Yaklagimlar



Magdurlar cogu zaman isverenleri, toplum ve kimi zaman yetkililer tarafindan
ayrimciliga ve irk¢i muamelelere maruz kalmaktadirlar. Magdurlarin maruz kaldigi di-
ger insan hakki ihlallerinde ve insanlik disi muamelenin temelinde irk¢i yaklasimlar
yatmaktadir. Ayni zamanda magdurlar 6tekilestiriimekte ve gerek toplum igerisinde
gerekse devletin koruma mekanizmalarinin iginde dislanmaktadir.

Magdurlar kendi Ulkelerindeki sosyo-ekonomik durumlarindan 6tiri de ay-
nimciliga ugramaktadirlar. isverenler tarafindan magdurlarin sosyo-ekonomik durum-
lari temel alinarak, somirt mesrulastiriimaya calisilmistir. Bu bakis acisiyla, magdur-
larin her tirli somuriye katlanmasi gerektigi, sikayet hakki olmadigi gibi tutumlar
ortaya konmaktadir.

Kadin magdurlar ise gifte ayrimciliga maruz kalmaktadirlar. Kadin magdurlar
cinsel tacize varan muamelelerle karsilasmaktadirlar.

Kimi zaman ise magdurlar devlet yetkilileri tarafindan temelinde irkgi-
g1 barindiran muamelelere maruz kalmaktadirlar.

Magdurlar arasi ayrimcilik da s6z konusudur. Bu noktada Tirkiyeli magdurla-
rin Gglnci Ulkelerden getirilen magdurlara yonelik ayrimci/irkgi yaklasimlari oldugu
gozlemlenmektedir.

Toplum icerisinde ise 6zellikle irkgilk, yabanci dismanhgi ¢ok yaygin bir tu-
tumdur. Bu tip yaklasimlar nedeniyle, magdurlar toplum icerisinde de dislanmakta ve
sosyallesememektedirler. Toplumla ilgili bir diger dnemli nokta ise toplumsal irade,
daha dogrusu boyle bir iradenin olmayisidir. Su anki durumda, gécmen iscilerin insan
haklari ihlallerinin dnlenmesi icin giiglii bir toplumsal irade s6z konusu degildir. ihlal-
lerin boyutu ne kadar biytk olursa olsun kendi haklarimizi ihlal etmedigi slirece dnce-
likli sorunumuz olarak goériilmemektedir. Paralel olarak, magdurlar 6tekilestiriimekte
ve goz ardi edilmektedir.

BOLUM IV
SONUC

Yukarida aciklananlar 1siginda, Kibris'in kuzeyinde zorla ¢alistirmaya iliskin 6-
nemli gostergeler ve gocmen iscilerin insan haklarina iliskin olarak ¢ok ciddi ihlallerin
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44| oldugu goriilmektedir.

Gocmen isciler kendi Ulkelerindeki fakirlik, issizlik gibi sebeplerden o6tiri
is ve daha iyi bir yasam Umidiyle Kibris’in kuzeyine gd¢ etmektedirler. G¢men isgi
cahistirilmasina yonelik talebin temelinde ise ucuz ve bagiml isglicline yonelik talep
yatmaktadir.

Farkli orijin Ulkelerden getirilen isciler insaat, sanayi, tarim, hizmet gibi sektor-
lerde ¢ok kotu kosullarda galistirilmaktadirlar. Gogmen isgiler borg somurisiine maruz
kalmakta, pasaportlari ellerinden alinmakta ve farkl araglar kullanilarak tehdit edil-
mektedirler. Zorla ¢alistirma uygulamalarina maruz kalan isciler bircok yonden insan
haklariihlalleri ile karsilasmaktadirlar.

isverenler tarafindan, barinma, harglarin 6denmesi, Ucret, calisma saatleri
ve izinlere iliskin yasal yiktumlillkler yerine getirilmemektedir. Cok duslk Ucretlerle
calistirilan gégmen isgiler sagliksiz ve insanlik onurunu zedeleyici kosullarda galismak
ve yasamak durumunda birakilmaktadirlar. Kimi zaman ise ¢ok uzun saatler ve/veya
izinsiz calistirilabilmektedirler. Ozellikle, insaat ve sanayi sektoriinde yer alan tehlike
derecesi yuksek islerde is glivenligi olmaksizin gahstirilan géogmen isgiler is kazasi
riski ile karsi karsiyadir. Meydana gelen is kazalarinda, hayatini kaybeden veya ciddi
sekilde yaralanan gé¢men isgiler bulunmaktadir.

Genel olarak benzerlik gosterse de gocmen iscilerin magduriyetinin sekli ve
boyutu orijin Ulkeye ve calistirildiklari sektére gore degiskenlik gosterebilmektedir.
Turkiye harici tlkelerden getirilen isciler dil sorunu, orijin Gilkelerdeki daha kéti yasam
ve ekonomik kosullar ve bu kosullarin isverenler tarafindan somdrilmesi, Tarkiyeli
iscilere nazaran daha fazla olan isverene bagimhlik gibi etmenlerden 6tiiri zorla calis-
tirma acisindan daha riskli gruplari olusturmaktadir.

Gocmen iscilere ve goecmen iscilerin korunmasina iliskin Devletin yaklasimlari
degerlendirildiginde, devlet politikalarinin gocmen iscileri korumada yetersiz oldugu
actkca gorilmektedir. Yasalar icerisindeki eksiklikler ve var olan yasalarin uygulan-
mamasl gogmen iscilerin korunmasinda ve mevcut ihlallerin ortadan kaldirilmasinda
onemli bir engeldir. Bununla birlikte, go¢cmen iscilere iliskin etkin basvuru mekanizma-
larinin olmayisi da 6nemli sorunlardan biridir. Mevcut yasalarin uygulanmasina iliskin
yapilan denetimler sadece “kacak” isci odakh yapilmakta ve go¢men iscilerin diger
haklari ve insan hakki ihlalleri g6z ardi edilmektedir. Bu hususa iliskin, nitelik ve nicelik
olarak yeterli olmayan personel ve go¢gmen iscilerin korunmasina iliskin politik irade-
nin olmayisi en temel etmenlerdendir.

“Kacak” isci sorunu Kibris'in kuzeyinde bircok kesim tarafindan kabul edilen
ve dile getirilen bir olgudur. Ancak, soruna yaklasim insan haklari merkezli degildir.
Diger gocmen iscilere nazaran daha da agir ihlallere maruz kalan bu risk altinda olan
dokimaniz isciler, ekonomik ve toplumsal bir sorun olarak gortilmekte, ancak maruz
kaldiklari insan haklari ihlalleri tamamen goz ardi edilmektedir.

TUm bu magduriyetlerinin yaninda gé¢men isciler gerek toplumsal yasamda
gerekse isyerlerinde etnik ve sinifsal ayrimciliga maruz kalmaktadirlar. Cogu zaman,
etnik ve sinifsal ayrimci yaklasimlarla sémiri isverenler tarafindan mesrulastirmaya
cahisiimaktadir. Bununla birlikte, toplum icerisinde de hakim olan etnik ve sinifsal ay-



rimcilik soruna iliskin toplumsal micadelenin olusmasina engel olmaktadir. | 15

Tum bunlara iliskin Devletin gerekli yasal ve idari adimlari atmasi ve gdgmen
iscilerin korunmasina ve mevcut ihlallere iliskin gerekli tedbirleri almasi gerekmekte-
dir. Bugline kadar soruna iligkin etkin bir rol Gistlenmeyen sendikalara, meslek orgiitle-
rine ve sivil topluma bu noktada ¢ok blyik bir gérev diismektedir.

Son olarak, cok 6nemli bir hususun eklenmesi gerekmektedir. Kibris’in kuzeyin-
de zorla ¢alistirma amaciyla insan ticaretine iliskin de bulgular s6z konusudur. Genel
olarak gé¢men isciler bu agidan risk altinda olup bir¢ogu insan ticareti magdurudur.
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CHAPTER ONE:
Introduction: The Definition of the Term Migrant Worker

People migrate from their country of origin to another country due to war, the
threat of being murdered or tortured which puts the physical integrity of individuals
in danger and is therefore against the right to live, as well as economic factors like
poverty or unemployment. The concept of international immigration and individuals
who are forced to migrate are defined differently depending on the reasons behind
the migration.

The term Migrant generally signifies individuals “who migrate due to reasons
like living in better conditions, employment or political, economic and social
instability within the country they live in”. Unemployment, low wages, unfavourable
living and working conditions in countries of origin and employment opportunities in
the countries of destination lead to labour migration. The challenges and difficulties
faced by migrant workers in their own country of origin and the hope of a better life
and work are the driving force for migration. The negative conditions of immigrants
are usually taken advantage of and their labour is considered as ‘cheap labour’. In
addition to this, immigrant workers end up working in specific sectors and in jobs
which are not preferred by locals in the country of destination.

The term “Migrant Worker” has no uniform definition; however it has been
defined in different international regulations.

In the United Nations International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families, the term “Migrant Worker”
is defined as “a person who is to be engaged, is engaged or has been engaged in a
remunerated activity in a State of which he or she is not a national”.

In the European Convention on the ‘Legal Status of Migrant Workers’, the
term “migrant worker” has been defined in terms of the purposes and scope of
the convention. According to this document, the “migrant worker” is defined as “a
national of a Contracting Party who has been authorised by another Contracting Party
to reside in its territory in order to take up paid employment”.

These conventions include safeguards related to the status and protection of
migrant workers based on the challenges those workers may face due to living and
working away from their country of origin which frequently lead to violations of their
human rights. In addition to these conventions, International Labour Organisation’s
Convention 97 concerning Migration for Employment and Convention 143 concerning
Migrations in Abusive Conditions and the Promotion of Equality of Opportunity
and Treatment of Migrant Workers include provisions on migrant workers and the
protection of their rights. In addition to this, rights and safeguarding principles
defined in many other international and local regulations regarding migrants are
equally applicable to migrant workers.
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Migrant workers may be defined in different ways in countries of destination. In
some cases, domestic law refers to ‘migrant workers’ as ‘foreign workers’. Depending
on the legal status of migrants in the countries of destination, there could be definitions
of migrant workers employed illegally as: ‘illegal migrants’ and ‘irregular migrants’ .
However, in terms of human rights terminology, the term “undocumented migrant” in
relation to migrants employed illegally is a more accurate and acceptable expression.



CHAPTER TWO
Forced Labour

International and regional regulations and practices related to migrant
workers seek to prevent human right violations to migrant workers. In the globalized
world, migrant workers experience different aspects of social, cultural and economic
problems in the countries they migrate to and in this connection, their victimhood
emerges in different ways.

Violationsoftherights of migrantworkersandtheirvictimhood mayalsoemerge
in different ways in the northern part of Cyprus. The most significant violations with
respect to migrant workers is forced labour and exploitation of labour. Nevertheless,
there are also serious violations of the right to live, right to health and prohibition of
discrimination. In this study, other human right violations against migrant workers will
also be analyzed by taking as a basis forced labour and exploitation of labour.

I. The Prohibition of Forced Labour in International Law: Definition and Scope
Forced Labour

“Forced Labour” denotes an individual’s not having the freedom to quit his/
her job or his/her provision of service consequent to use of force or threat or his/
her being put to work under conditions where he/she does not have the freedom
to leave his/her workplace or the place he/she is providing his/her service. “Forced
labour” describes all the work or services any individual is obliged to do without his/
her utmost will under the threat of punishment. Forced labour is prohibited whether
or not it forms an element of human trafficking and the prohibition of forced labour
is included in many international instruments.

A. A.Primary Instruments Regulating the Prohibition of Forced Labour
Convention Concerning Forced or Compulsory Labour

In the General Conference of the International Labour Organization held in
Geneva on 10 June 1930, the Convention Concerning Forced or Compulsory Labour
dated 28 June 1930 and numbered 29 was adopted. Within the scope of the Convention
forced labour was defined and also obligations on the prevention of forced labour
were imposed to contracting States.

The relevant article which defines forced labour and provides the conditions
for its prohibition is as follows:
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Article 2

e  For the purposes of this Convention the term “forced or compulsory labour” shall mean
all work or service which is exacted from any person under the menace of any penalty
and for which the said person has not offered himself voluntarily.

e Nevertheless, for the purposes of this Convention the term “forced or compulsory
labour” shall not include:

a. Any work or service exacted in virtue of compulsory military service laws for work
of a purely military character;

b. Any work or service which forms part of the normal civic obligations of the citizens
of a fully self-governing country;

c. Any work or service exacted from any person as a consequence of a conviction in a
court of law, provided that the said work or service is carried out under the supervision
and control of a public authority and that the said person is not hired to or placed at the
disposal of private individuals, companies or associations;

d. Any work or service exacted in cases of emergency, that is to say, in the event of
war or of a calamity or threatened calamity, such as fire, flood, famine, earthquake,
violent epidemic or epizootic diseases, invasion by animal, insect or vegetable pests,
and in general any circumstance that would endanger the existence or the well-being of
the whole or part of the population;

e. Minor communal services of a kind which, being performed by the members of the
community in the direct interest of the said community, can therefore be considered as
normal civic obligations incumbent upon the members of the community, provided that
the members of the community or their direct representatives shall have the right to be
consulted in regard to the need for such services.

Abolition of Forced Labour Convention

Another convention adopted by the International Labour Organization with
respect to forced labour is the Abolition of Forced Labour Convention number 105
signed on 5 June 1957.

European Convention on Human Rights

Forced labour is also prohibited under the European Convention on Human
Rights. This convention, which has been ratified and transposed, is also binding in
nature for the TRNC. The relevant article is as follows:

Article 4 — Prohibition of slavery and forced labour
1. No one shall be held in slavery or servitude.
2. No one shall be required to perform forced or compulsory labour.

3. For the purpose of this article the term “forced or compulsory labour” shall not
include:

a) any work required to be done in the ordinary course of detention imposed
according to the provisions of Article 5 of this Convention or during conditional release
from such detention;

b) any service of a military character or, in case of conscientious objectors in countries
where they are recognised, service exacted instead of compulsory military service;

c) any service exacted in case of an emergency or calamity threatening the life or
well-being of the community;

d) any work or service which forms part of normal civic obligations.



United Nations Covenant on Civil and Political Rights

Forced labour is also prohibited under the United Nations Covenant on Civil and
Political Rights which was ratified also by the TRNC and became binding. The relevant
article is as follows:

Article 8- Prohibition of Slavery

1. No one shall be held in slavery; slavery and the slave-trade in all their forms shall be
prohibited.

2. No one shall be held in servitude.
3. a) No one shall be required to perform forced or compulsory labour;

b) Paragraph 3 (a) shall not be held to preclude, in countries where imprisonment with
hard labour may be imposed as a punishment for a crime, the performance of hard
labour in pursuance of a sentence to such punishment by a competent court;

c) For the purpose of this paragraph the term “forced or compulsory labour” shall not
include:

(i) Any work or service, not referred to in subparagraph (b), normally required of a
person who is under detention in consequence of a lawful order of a court, or of a
person during conditional release from such detention;

(i) Any service of a military character and, in countries where conscientious objection is
recognized, any national service required by law of conscientious objectors;

(iii) Any service exacted in cases of emergency or calamity threatening the life or well-
being of the community;

(iv) Any work or service which forms part of normal civil obligations.
B. B. Practices That Fall Within the Scope of Forced Labour
OSCE

Forced labour may emerge in different forms. Although it comes to mind
initially that forced labour is carried out by physical violence or threat, methods of
forced labour should not necessarily be physical oppression, violence or punishment.
The consent of the victims is being eliminated also by some other practices. There are
also some practices that should be considered under the scope of forced labour and
these practices indicate the presence of forced labour.

Practices that fall within the scope of forced labour are as follows:

e Preventing the employees from complaining by using physical or sexual violence
and/or threat,

e Death threat or employees’ getting murdered after having disappeared
e The threat to give harm to victims’ families,

e Failing to keep the promises related to payment, frequency of payment, legal status,
working conditions and the type of the work,

* Being isolated from people: Being kept away from the outer world physically and/or
in terms of electronic communication

e To restraint one’s freedom and/or movement,

¢ The threat to monitor one’s movement and communications,

e Seizing passports and identity papers,

e Controlling the communication between the person and other employees,
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6% | * Punishing the person by using violence, financially or by means of punishment
methods in case he/she will make a complaint,
e Keeping the person in environments that are unhygienic, unsafe and/or very
crowded and his/her chance of having access to food and drinks being restricted,
e Subjection by indebtment, overcharging (transportation to the country of
destination, transportation to work from the place of accommodation and back or
rentals of places of accommodation), deduction of such amounts from the receivables
of the individual, the individual’s being indebted to his/her boss continuously,
¢ Paying low wages or non-payment,
e Making cuts from wages,

* Imposing arbitrary fines or financial penalties (in case of a disease or under the
pretext of failing to do the job properly),

e Failing to legitimize employees’ working conditions or keeping the employees as
illegal deliberately,

e Preventing the employees from learning the language of the country they are in or
hindering their communication with the locals,

¢ Unsafe and unhealthy working conditions,
*\Working hours that are excessively longer than normal,
e Restricting access to medical care,

e Misdirecting or not informing the employees about the legal situation with regard
to their employment and their rights,

e Corruption of local authorities (Police, medical staff etc.) and preventing the
employees from reporting the negative circumstances they are in,

e Leaving the person in a difficult position.

. I. Legal Regulations and Practices on the Prohibition of Forced Labour
and Migrant Workers in the Northern Part of Cyprus

A. A. The Assesstment of the Implementation of the Regulations on the Prohibition
of Forced Labour

Several regulations have been made regarding the prohibition of forced labour
within the legislation in force in the northern part of Cyprus. First of all, forced labour
has been prohibited under the Constitution.

The relevant Article is as follows:
The Constitution

Article 49- Right and Duty to Work
1. It is the right and duty of every citizen to work.

2. The State shall protect the workers and support employment by taking social
economic and financial measures for securing a decent life to workers and for ensuring
that the working conditions shall improve in a stable manner; the State shall take
measures aimed at preventing unemployment.

3. No person shall be compelled to work. Forced labour is prohibited. However, any
labour required to be performed by convicts during their detention for rehabilitation
purposes shall not be deemed to be forced labour.



4. The forms and conditions of physical or intellectual work which is in the nature of a
civic duty, in fields necessitated by the country’s requirements, shall be regulated by law
in accordance with democratic principles.

Itis of greatimportancethatthe prohibition of forced labour has been protected
at constitutional level. However, within the laws under the Constitution, which are
supposed to regulate and safeguard the rights regulated in the Constitution, the
prohibition of forced labour has not been regulated fully and efficiently and there are
serious legal deficiencies with regard to the prevention of forced labour.

Although forced labour has been defined as a misdemeanour in the Criminal
Code, there are still legal deficiencies regarding prevention of force labor .

The relevant Article is as follows:

The Criminal Code

Article 254- Unlawful Compulsory Labour

Any person who unlawfully compels any person to labour against the will of that person
is guilty of a misdemeanour and is liable of imprisonment for one year.

B. B. The Assesstment of Legal Regulations on Migrant Workers
i. i.Legal Procedure on the Employment of Migrant Workers

The principles of employing foreign workers have been regulated under the
Law on Work Permits of Foreigners that entered into force in 2006 as well as the by-
law enacted as based on this law'.

Employers intending to employ foreign workers in their workplaces or
businesses are required to obtain work permits for those workers?. Prior to the
application for a work permit, an employer should obtain a preliminary permit for
the worker for whom the application will be made. That is, employers who intend to
employ foreign workers in their workplaces or businesses are required to apply to the
Department of Labour before the arrival of those workers to the TRNC and obtain the
aforementioned permit which is issued after an assessment. Employers may apply
for a preliminary permit solely for workers who are abroad®. The preliminary permit
gives its holder the right to enter the TRNC only to work at the work or workplace, for
the employer and the occupation indicated. Also, with the amendments made, Social
Security and Reserve Fund premium deposits have been made a pre-requisite for the
preliminary permits that apply to the foreign workers intended to be brought.

1. By all these changes, 50 thousand workers have been registered in the first place. As of September 2008, with
the introduction of the pre-requisite of Social Security and Reserve Fund premium deposits for the preliminary
permits given in order to bring workers, the number of registered workers within the country has decreased to
32 thousand. Haber Kibris, “Adem. Kagak Yasam Sonlandiriimali”, (Adem. lllegal life must be ended) 21/03/2011,
http://haberkibris.com/n.php?n=3b0dd19a-2011_03_21, accessed December 10, 2012. Although the number of
migrant workers is sought to be minimized with the changes made, said practices legalize human trafficking and
provide a legitimate and legal basis for human trafficking. Also, the practices in question are based on eliminating
undocumented workforce, increasing the local workforce by decreasing the supply of foreign workforce and
creating areas of employment for TRNC citizens and not preventing human trafficking and protecting the migrant
workers who are victims of human trafficking

2. Law on Work Permits of Foreigners Article 5-The Obligation to Obtain a Permit (1)

3. Law on Work Permits of Foreigners Section two-the demand for foreign workers and preliminary permits-
Article 8- Preliminary Permit, by-law.
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Prior to issuing a preliminary permit, the Department of Labour takes into
consideration the business segment, the fields of occupation and the personnel
needed for a particular workplace or business registered in the Turkish Republic of
Northern Cyprus and gives priority to the TRNC citizens eligible for that work. If TRNC
citizens eligible for that work are not ascertained, a preliminary permit is issued for
the foreign worker to be brought. This practice aims to give priority to local workforce.

The validity period of the permits issued is 30 days following the date of
issue and the employer who brings foreign workers from abroad with a preliminary
permit is required to apply to the Department of Labour for a work permit for a fixed
term after the foreign worker will enter the TRNC with the preliminary permit*. The
work permit obtained is specific to that particular workplace. Any worker working
at a workplace with a work permit obtained cannot work at a workplace or with an
employer other than those indicated in the work permit or be transferred to another
employer by his/her own’. Foreign workers wishing to work at another business may
only obtain a permit by means of leaving the country and re-entering.

For the permits to be issued, the employers are also asked to deposit securities
or provide a bank guarantee®. The validity period of the security or bank guarantee
asked is one year and the amount varies according to the countries the workers
come from. As it is aimed to guarantee the return of the workers to their countries in
any unexpected situation with said practice, the amount of the security or the bank
guarantee asked is in accordance with the air travel fares for different countries. Said
practice reflects the fact that the government takes into account the situation of the
victims and recognizes somehow the presence of the risk of exploitation.

iii. ii. Provisions Included within the Legislations Regarding Migrant Workers

The Labour Law and other regulations to be explained below include general
provisions on the protection of workers as well as regulations specific to migrant
workers under the legislation currently in effect.

The Law on Work Permits of Foreigners and the by-law enacted as based
thereon regulate the rules of employment of migrant workers. Said law and by-law
principally aim to regulate issues like the approval of the employment of migrant
workers who will work in the northern part of Cyprus, issuing, cancellation and
classification of permits, how the requirements of application and notification will be
met and principles and procedures on the methods of permission’.

For issues that fall outside the scope of said law and by-law, the Labour Law
and other relevant legislations that regulate work life and the rights of workers are
generally applied.

In addition, the provisions of Aliens and Immigration Law also apply to migrant
workers.

The aforesaid provisions on migrant workers should be considered in two

Article 11- Issuing of a Preliminary Permit, by-law (3), (4), (5).

Law on Work Permits of Foreigners, Article 10 —Work Permit’s Being Specific to the Workplace, law (1),(2),(3)
By-law article 34, Security and Bank Guarantee.

By-law article 3, Objective.

Nowuk



categories as Protective Articles and Victimizing Articles.
Protective Articles

The main objective of the aforementioned Law on Work Permits of Foreigners
and the by-law enacted as based thereon is not the protection of migrant workers and
their not being exploited, yet they include some protective provisions. Nevertheless,
those provisions are not adequate and most of the cases not fufilled by the employers.

Those include provisions on obtainment of permits, fees, accommodation and
securing the return of migrant workers to their countries.

Obtainment of Permits

Initiation and completion of the procedures concerning work permits is borne
by the employer. The worker cannot be held liable if the employer fails to fulfill his/her
obligation in that regard. The By-law enacted as based on the Law on Work Permits of
Foreigners:

Article 32 —The Employer’s Responsibility for the Completion of Work Permit Procedures

(2) Employers who apply to the Ministry under the Law on Work Permits of Foreigners
and hereunder and request to employ foreign workers at his/her workplace or business
by means of a work permit, are required to apply within the time periods provided
for in the Law on Work Permits of Foreigners and herein and obtain the necessary
permissions in order to obtain work permits for the workers they brought from abroad
with the approval of the Ministry.

(3) The employer is responsible for any and all kinds of material damages the workers
shall incur as a result of the failure of the employer to fulfill his obligation stipulated in
paragraph (2) above, excluding the worker’s own fault.

(4) For employers who fail to fulfill their obligation stipulated in paragraph (2) above,
rules in Article 7 as well as in sub-paragraph (C) of Article 24 apply.

(5) Future applications for preliminary permits and work permits by employers who fail
to fulfill their responsibilities and obligations stipulated herein are not accepted by the
relevant authorities. .

The employer who wishes to end his/her working relationship with the worker
in any way whatsoever should notify the worker thereof. Similarly, he/she should
inform the worker that his/her work permit has been cancelled.

The By-law enacted as based on the Law on Work Permits of Foreigners:

Article 33- Requirement of Notification

(1) Employers who employ a foreign worker having a work permit that is obtained
hereunder at his/her workplace or business are required to notify the foreign worker
with whom the working relationship has ended of this situation. The employers are
also required to convey to the Ministry and other relevant institutions the information
on the workers with whom the working relationship has ended in any way whatsoever
within fifteen days following the date of leaving the job at the latest.

(2) The responsibilities and obligations of the employer arising out of delayed notification
remain to be in effect.

(3) The rules of the Labour Law on the termination of the labour contract are reserved.

With these provisions, the workers who become illegal due to the employer’s
fault are protected.
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638 | Fees

Pursuant to the by-law enacted as based on the Law on Work Permits of
Foreigners, fees and other expenses that are payable for the preliminary permit and
work permit of migrant workers are borne by the employer. The By-law enacted as
based on the Law on Work Permits of Foreigners:

Article 32 —Employer’s responsibility for the completion of work permit procedures

(1) Any and all kinds of expenses to be made and fees to be paid for the obtainment of
a work permit hereunder are borne by the employer and neither cuts can be made
from the workers’ wages for such expenses and payments made to this end nor can any
demand be made for a payment.
At this point, it should be stated that cuts from wages have also been prohibited
under the Labour Law excluding some exceptional cases. The relevant article of the
Labour Law is as follows:

Article 25 - Wage Cut.

(1) The employer cannot cut the wage of the worker without a court decision, other than
for reasons indicated in collective labour agreements or labour contracts.

With the provisions in question, debt bondage, which is one of the methods of
forced labour has been prohibited. Although the employers fail to fulfill this obligation
in practice, migrant workers have been protected legally.

Accommodation

Employers are liable of providing sufficient and sanitary accommodation for
migrantworkers. Thisliabilityimposedincludesboth gratis provision ofaccommodation
and also the suitability of the features of such accommodation.

The relevant article of the by-law enacted as based on the Law on Work
Permits of Foreigners is as follows:

Article 35. Provision of Accommodation

(1) The employers of foreign workers for whom a Fixed-Term Work Permit and a Permit for
Conducting Business have been obtained hereunder are liable of providing sufficient
and sanitary accommodation for those workers.

(2) In applications hereunder, the Ministry may, if it shall deem necessary, demand from
the applying employers to prove that they have a sufficient and sanitary accommodation
facility with a document approved by the Department of Basic Health Services.

Guaranteeing of the Return

An obligation to deposit a security has been imposed on the employers who
employ foreign workers. With this obligation, itis aimed to ensure the return of migrant
workers who quited or were dismissed from employment in any way whatsoever
back to their countries by means of the security deposited by the employer. By this
way, workers the labour contract of whom has ended would be able to return to
their countries. The validity period of the security deposited is 1 year. In practice, this
requirement is not imposed for workers from Turkey. The relevant article of the by-
law enacted as based on the Law on Work Permits of Foreigners is as follows:

Article 34- Security and bank guarantee



(1) The Ministry may, if it shall deem necessary, ask the employers to deposit a security and
provide a bank guarantee at the stage of issuance of the permits hereunder.

(2) The amount and coverage of the security or bank guarantee to be asked by the Ministry
under this article as well as the cases where it shall be asked are regulated by the
ordinances to be prepared by the Ministry under Article 37 hereof.

Besides this provision, the return of foreign workers who were impoverished
by their employers to their countries should be ensured by the government pursuant
to Aliens and Immigration Law. However, this provision is non-applicable as the
Ministry of Finance does not allocate funds to the Department for this issue. In
practice, this provision allows for the workers who were ascertained to be subjected
to exploitation by their employers to be exempt from any fine for the period of their
undocumented stay and leave the country without a fine. The relevant article of the
Aliens and Immigration Law is as follows:

Sending Impoverished Employees Back to Their Countries - Article 15(1),(2)

(1) Upon the application of an immigration officer with a petition, if the Court is convinced that
a person who is not a local has entered the Turkish Republic of Northern Cyprus in order to
carry out a duty under a service contract and that said person was impoverished within the
period the contract was in effect or within six months following the expiry or termination of
said contract after listening to the employer concerned or his/her representative, it declares
that person a banned migrant. Thereupon, the expenses made by the government for the
livelihood, treatment, sending back to his/her country or deportation of the person in
guestion are reclaimed from the employer who had concluded a contract with the person. In
case of non-payment thereof, upon the application of the immigration officer with a petition,
the Court, without any further proceedings, orders that movable properties of the employer
concerned, which shall suffice to cover said expenses should be seized and sold or that the
expenses be covered by selling a sufficient number of the immovable properties of the
employer concerned.

(2) Such orders are fulfilled like orders concerning the payment of fines imposed pursuant to the
rules of the Code of Criminal Procedure or the rules of any law by which it was amended or
superseded.isions That Result in Victimization

While the aforementioned protective provisions are inadequate, some
provisions included may increase the risk of victimization for the workers. These
provisions sometimes cause victims to be subjected to more grave violations.

Work Permits’ Being Specific to the Workplace

The work permit obtained is specific to that particular workplace. When
migrant workers arrive at the country, they cannot quit and work somewhere else.
The work permit obtained is valid only for that workplace. The relevant article of the
by-law enacted as based on the Law on Work Permits of Foreigners is as follows:

Article 16- Fixed-Term Work Permits’ Being Specific to the Workplace

(1) The Fixed-Term Work Permit is issued for a workplace or business registered in the
Turkish Republic of North Cyprus by taking into account the business segment, the fields
of occupation and the personnel needed and is specific to that workplace.

In the event that an employer shall have more than one workplace operating in the
same line of business, the worker who has a fixed-term work permit may be put to
work in workplaces situated in different locations. This is based on the conditions that
the employer should be the same person, the same activity should be conducted at
the workplace and the worker having the Fixed-Term Work Permit should perform the
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same work.

(2) A foreign worker working at a workplace with a Fixed-Term Work Permit cannot
work at a workplace or for an employer other than the workplace and the employer
indicated in the Work Permit or be transferred to another employer by his/her own.
Special rules to be applied in the event that the workplace a foreign worker having a
Fixed-Term Work Permit is working at will be transferred to another employer as well
as the rules required to be observed in the transfer of workers between workplaces
belonging to the same person but carrying out different activities and between different
firms where one or more partners are the same are determined by the ordinances to be
prepared under Article 37 hereof.

(3) The permit of a foreign worker having a Fixed-Term Work Permit becomes null and
void and is deemed as cancelled in the event that the worker shall fail to begin the
work for which the permit has been issued, or shall fail to continue after he/she began
working, that the service contract shall be terminated, or the working relationship shall
end in any way whatsoever.

The rights arising out of Labour Law or other laws of the foreign worker whose working
relationship ends are reserved.

Subjecting the legal status of migrant workers within the country and their
employment to a particular employer results in the migrant workers’ being more
vulnerable and dependent on their employer®. This issue, by nature, may be used
by ill-intentioned employers as a method of forced labour. Also, it makes the victims’
breaking free from the adverse circumstances they are in quite difficult.

Provisions Related to Undocumented Migrant Workers

The existing provisions on migrant workers employed as undocumented foster
the deficiencies that lead to victimization and that prevent the victims’ claiming their
rights and the offenders’ being tried.

Pursuant to Aliens and Immigration Law, workers whose permits expire are
undocumented if their permits are not renewed. Workers whose permits are not
renewed should leave the country. For each day of their stay in the country, they
are imposed a fine, which is specified in the law. The relevant article of Aliens and
Immigration Law is as follows:

Article 19- Offenses and penalties

4- (C) The number of days the foreigner concerned who will be identified by
the Chief Immigration Officer or another officer to be assigned by him stayed in the
Turkish Republic of Northern Cyprus without the permission of competent authorities
are ascertained and a fine equivalent to daily minimum wage in effect is imposed on
and collected from the worker by the Department in charge with Immigration for each
day of unpermitted stay

However, the fine specified pursuant to this paragraph is not imposed on a
foreigner who entered the country by obtaining a preliminary permit under the Law
on Work Permits of Foreigners or on a person whose work permit expired in case the
Ministry in charge of Labour Affairs will ascertain that the employer has not fuilfilled his/
her legal obligations in relation to work permits and the person’s exit from the country
is allowed. Also, persons who enter the country by obtaining a preliminary permit
and whose failure to obtain an immigration permit due to health problems shall be

8. Skrivankova, Klara, “Trafficking for Forced Labor Uk Country report”, Anti Slavery International, 2006, http://
www.antislavery.org/includes/documents/cm_docs/2009/t/trafficking_for_forced_labour_uk_country_report.
pdf, last accessed February 12, 2012.



ascertained by the report of the Ministry in charge of Health Services are not imposed I 71
a fine hereunder if they go abroad within fifteen days at the latest following the date of
the report.

This provision results in several negative influences for the victims. To begin
with, individuals who are the subject of the crime of forced labour are not criminals
but victims. Therefore, the victims’ being prosecuted on the grounds of working
illegally and their being deported as per the provisions of the aforementioned law
will make both identifying the real perpetrators and also the prevention of the crime
difficult.

Apart from that, complaints by victims who are subjected to exploitation are
referred to the court in the event that complaints to the Department of Labour yield
no results. However, in such cases, victims are deported as they have no legal status
and as the complainants are not in the country, suits brought are mostly withdrawn
by the office of the public prosecutor. Therefore, complaints made by the victims
happen to be ineffective and employers who are aware of it exploit this situation.

iii. iii. General Provisions in Labor Law and Other Statutes on Work Life

Many provisions envisaged in Labour Law and in other releated regulations
also cover migrant workers. As with other workers, the rights of migrant workers are
also protected under the relevant statutes in question.

Employment’

The employer is required to issue a “Worker’s Card” for all the workers he
employed and who are working at his workplace, on which the indication of information
on the identity of the worker, the date the worker began work, the characteristics of
the work, the status of the worker, the term of the labour contract, date of dismissal
from employment in case the worker will be dismissed and the reasons for such
dismissal is required and one copy of which will be kept by the worker, employer and
the Department. These procedures should be completed within fifteen days following
the day of employment of the worker at the latest.

It is required that the labour contract be concluded in writing between the
employer and the worker in works the duration of which is longer than 3 months.
In the case of the presence of a working relationship with a duration of less than 3
months, the employer is required to give a signed document that indicates general
and specific working conditions upon the worker’s request. There is not any necessity
to conclude a labour contract seperately for workers working under a collective labour
agreement.

It is compulsory for having the parties informed that the information on the
identities of the worker and the employer, the quality of the work to be done, the
address of the workplace, the contractual term in fixed-term contracts, working
hours, remuneration, method and time of payment, the worker’s Social Insurance and
Reserve Fund number, special conditions put forth, the place and date the Contract
was concluded, date the employment began and the signatures of the parties are

9. Kuzey Kibris Tiirk Cumhuriyeti Calisma ve Sosyal Givenlik Bakanhgi Calisma Dairesi MidirlGgi, “ise Giris”.
http://www.calismadairesi.eu/index.php?men=419&submen=418, website accessed September 13, 2011.



72 |

included in labour contracts.

The original of the labour contract is sent to the Department in order to be
kept in the Employer’s file while one of the other two copies is kept by the employer
and the other by the worker.

Remuneration

Pursuant to the law, the remuneration is the amount provided and paid in cash
to an individual by an employer and/or third parties in return for a work or service.

A separate remuneration system has not been foreseen in relation to migrant
workers. Hence, as per the relevant legislation, migrant workers cannot be paid
remuneration less than the minimum wage, which is their legal right. Similarly, general
provisions on overtime pay are binding in nature for the employers.

In our country, employees can never be paid remunerations less than the
minimum wage fixed by the Commission for Fixing the Minimum Wages at least
once a year by means of the methods and principles pertaining to the fixation of the
minimum wage and later announced.

The remuneration is paid monthly at the latest however, this period of time
may be decreased down to one week by means of labour contracts or collective
labour agreements.

In monthly remuneration payments, the delay cannot exceed a week. The
remuneration to be paid to the worker also includes wages for the weekend where
there is no work; in the event that the worker will work on weekends, he/she will be
entitled to overtime pay.

In the event that the service relationship will end in any way whatsoever, the
remuneration of the worker should be paid within 7 days at the latest.

When making a payment, the employer should give the worker a signed
receipt showing the remuneration account and bearing the mark of the employer.
Workplaces where 10 or less employees are working may be contented with a
signed payroll instead of a receipt. The employer cannot cut the wage of the worker
without a court decision other than for reasons indicated in the law, collective labour
agreements or labour contracts.

Each overtime pay is paid 50% in excess of the amount of the normal daily
remuneration corresponding to each working hour. On weekdays and official holidays,
the amount paid doubles. Besides the right of overtime pay, workers who work
irregularly receive their wages with the addition of a 15 % irregular work allowance.

In places like hotels, restaurants and entertainment venues as well as in
establishments where a “percentage” systemis being applied, the employeris required
to pay all the workers in the establishment the amounts received by the addition of a
“percentage” to the bills of customers in return for the service or under other names

10. Kuzey Kibris Tirk Cumhuriyeti Calisma ve Sosyal Givenlik Bakanligi Calisma Dairesi Midirligi, “Ucretler.”
http://www.calismadairesi.eu/index.php?men=422&submen=418, website accessed September 13,2011.
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employer in full and also to keep this on record.

Workers who have been victimized and/or subjected to illegal treatment
regarding their remuneration rights may have recourse to the Regional Office of the
Department of Labour in the area their workplace is located.

While the current situation is as such, some changes related to the
remuneration are envisaged. Abolishing of the requirement of paying minimum wage
to migrant workers and paying them wages equivalent to those in the countries they
came from with the amendment of law to be made is on the agenda. As of November
2009, a draft including amendments in that regard was prepared and submitted by
the Trade Union of Employers. However, such a regulation that will be introduced
without taking into account the living conditions and the cost of living of this country
will result in further human rights violations. For, the workers have to live under the
life standards of this country and not under those of the countries they came from.
Such a regulation means exploitation of labour will be made official by the hand of
the government itself.

Working Hours

Migrant workers are subject to the same rules and have the same rights as the
other workers regarding working hours and leave. The article of the Labour Law on
daily and weekly working hours are as follows:

Article 31- Daily and Weekly Working Hours

(1) One cannot work for more than eight hours a day and a total of forty hours a week
excluding eating hours in any given week.

However, in cases where employees consent to overtime and/or overtime is required
in accordance with the provisions of Article 29, the employer may put the worker to
work for four hours a day at the most on the condition that his/her wage will be paid in
accordance with Article 27.

(2) The provisions of paragraph (1) are not applicable to those employed as per
paragraph (4) of Article 32 and Article 37 hereof as well as those employed at works
where there is irregular working, which is indicated in paragraph (3) of Article 39 hereof.

(3) Works where one should work for less than eight hours a day in line with sanitary
rules are regulated by a by-law to be prepared by the Ministry and approved by the
Council of Ministers.

The normal working hours of workers in a week cannot be more than 8 hours
a day and a total of 40 hours a week excluding eating hours. The maximum overtime a
day is 4 hours provided that remuneration will be paid and the employee will consent
thereto. The sum of the days where there will be overtime cannot exceed 90 working
days in a year.

The acceptable types of work are “normal work”, “irregular work”, “flexible
work”, “full time work” and “work in shifts”. A “night” has been defined as the time
period that begins at 20.00 hrs. at the latest and that lasts until 06.00 hrs. at the
earliest, that is, a period that lasts for a maximum of 11 hours in any case. In the
work in shifts method, however, one may work for a maximum of 8 hours a night. If a
worker was put to work at night in a given week, he/she is put to work in daytime in
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the following week. Any work, half of the daytime working period of which coincides
with the night shift is deemed a night work. Employing female workers bigger than
18 years of age at night works where female workers should be employed due to the
characteristics of the work is subject to the requirement of obtaining prior permission
from the Department of Labour. Since this requirement encompasses discrimination
in itself, it should be reconsidered in terms of social gender.

Within the law, interim rests have also been stipulated. In every workplace,
workers are entitled to a break for resting and eating uninterruptedly for a minimum
period of

-15 minutes for works that last for 4 hours or less
-20 minutes for works that last between 4-6 hours

-30 minutes for works that last longer than 6 hours and these time periods are
arranged in accordance with the requirements of the work!!.

Weekly/Annual Leave'?

Unless otherwise is regulated in the Labour Contract or Collective Labour
Agreement, weekend holiday is the time period that begins at 13.00 hrs on Saturday
and that end at the end of Sunday. The weekly resting days, one of which should
be a full day, of those who work at works where workers should normally work on
Saturdays and/or Sundays due to the characteristics of the work or at works for which
Sunday or any day of the week has not been designated by the Council of Ministers
as the day the business will be closed are determined by the employer. In order to
prevent the workers’ being forced to work seven days a week, putting workers to
work on Sundays has been prohibited in the construction sector by an amendment of
the Labour Law in September 2007. Although there has been a decrease in violations,
in practice workers are often put to work in contravention of this prohibition.

The relevant article of Labour Law is as follows:

Article 33- Weekend Holiday

Unless otherwise is indicated in labourcontracts or collective labour agreements,
the weekend holiday covers the time period that begins at 13.00 hrs on Saturday till the
end of Sunday.

However, according to the characteristics of the work, the weekly resting days one
of which should be a full day of those who should normally work on Saturdays and/or
Sundays and who work at workplaces indicated in paragraph (2) of Article 35 of this Law
are determined by the employer.

Besides weekend holidays, migrant workers also have an annual leave the
duration of which shall be fixed pursuant to the Labour Law. Each worker is entitled
to paid annual leave provided that he has worked for at least six months at one
workplace or at different workplaces of the same employer. Workers have the right to
paid annual leave for the following periods in accordance with the duration of their

11. Kuzey Kibris Turk Cumhuriyeti Calisma ve Sosyal Guvenlik Bakanligi Galisma Dairesi Mudurlugu, “Calisma
Saatleri”, http://www.calismadairesi.eu/index.php?men=420&submen=418, website accessed September 13,
2011.

12. Kuzey Kibris Tirk Cumhuriyeti Calisma ve Sosyal Guvenlik Bakanhgi Galisma Dairesi Mudarliga, “Haftalik/Yillik
izin”, http://www.calismadairesi.eu/index.php?men=421&submen=418, website accessed September 13,2011.



employment at the workplace;

14 working days in a year for those who have worked for more than 6 months
up to 5 years

18 working days for those who have worked for more than 5 years and less
than 10 years

22 working days for those who have worked for more than 10 years and less
than 15 years

25 working days for those who have worked for more than 15 years

These time periods are minimum and may be increased by a collective labour
agreement or by labour contracts. Individuals cannot give up their rights to paid annual
leave voluntarily. Workers are required to use a minimum of 14 days of the leave they
are entitled to within that year. In case the worker shall request, the remaining days of
leave may be transferred to the next year. The days of leave workers shall thus transfer
and save may not exceed fifty (50) working days. The employer is required to give the
worker his/her wage pertaining to the annual period of leave in advance before the
leave begins. The paid annual leave practice is not applicable to seasonal works that
last less than 6 months due to their characteristics or to those working at campaigns.
In the event that the workplace shall change hands or be transferred to another
person, the paid annual leave rights of the workers working at this workplace are
not abolished. Even though there may be a contract on the contrary, remunerations
related to the annual paid leave period are paid by the new employer. In the event
that the labour contract shall be terminated in any way whatsoever, the amount
pertaining to the days of the annual leave the worker was entitled to but did not use
is paid to him/her based on his/her wage on the date the contract ended. The period
of the year the paid annual leave will be used in accordance with the characteristics
of the work conducted, by whom and how the leave will be given, whether it would
be in turns or not, the measures the employer is required to take in order for the
leave to be beneficial as well as procedures and conditions regarding the use of the
leave may be designated in the labour contract. Any worker who is using his/her paid
annual leave cannot work with an employer within the period of the leave in return
for a remunaration.

Besides annual leave, workers are entitled to go on a paid leave in some cases
like sickness. The casual leave with pay the worker is entitled to is as follows:

3 days in the event that the worker shall get married,

2 days in the event that the worker’s mother or father, spouse, brother/sister or
children shall pass away,

2 days in the event that his spouse shall give birth to a child.

Female workers cannot be put to work for a total of 12 weeks, 6 weeks before
and 6 weeks after the delivery. Apart from these time periods, thay may go on a
maternity leave without pay for 6 weeks before and 6 weeks after the delivery. Also,
as from the delivery, female workers are entitled to a breast-feeding leave of 2 hours a
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76 | day, one hour in the morning and one hour in the afternoon for a period of 9 months.

Workers whose rights of weekly or annual leave are violated and/or who are
subjected to illegal treatment may apply to the Regional Office of the Department of
Labour in the area their workplace is located'.

Occupational Health and Safety

Pursuant to the Labour Law, every employer is liable of taking the necessary
measures to ensure the health and safety of workers working at his/her workplace,
to maintain the necessary conditions and keep all the necessary tools and equipment
in that regard'“. Also, with the by-laws made (The by-law on Occupational Health and
Safety in Factories and Workplaces and the by-law on Occupational Health and Safety
in Constructions), the issues the employer should fulfill as well as the scope of his/her
liability have been designated.

Moreover, with the Occupational Health and Safety Act adopted in July 2008
and put into force in March 2009, several new regulations have been introduced with
regard to the preventiion of occupational accidents. The scope of the law has been
designated as follows in order to determine the measures to maintain and improve
the health, safety and welfare of the employees at any workplace and business'.

(1) Prevention of occupational risks,
(2) Protection of the employees’ health and safety,

(3) Elimination of risk and accident factors at the workplace and work
environment,

(4) informing to the employees and consultation,

(5) Training of the employees and employee representatives, taking their
opinions and ensuring a balanced participation,

(6) General principles, duties, powers and obligations with respect to the
working conditions of individuals that should be protected specifically due
to their age, gender and special situations,

(7) Inspection of the workplaces and works under the scope of the law
and other issues.

In this context, the law provides issues like general obligations of the
employer, protective and preventive services, risk assessment, giving information to
the employees, having their views and ensuring their participation, training of the
employees and works that cause a special risk and hazards.

13. Ibid.

14. Article 54, Health and Safety Conditions, paragraph 1d.

15. s Saghg ve isci Glivenligi Yasasi http://kktcisguzmanlari.tr.gg/%26%23304%3B%26%23351%3B-5a%26%232
87%3Bl%26%23305%3B%26%23287%3B%26%23305%3B-ve-G.ue.venli%26%23287%3Bi-Yasas%26%23305%3B.
htm, website accessed September 13, 2011.



Termination of the Labour Contract!®

The procedure to apply to the termination of the contract, which means
ending the relationship of service, has been regulated in two categories as permanent
labour contracts and fixed-term labour contracts.

Termination of Permanent Labour Contracts; For the party who will terminate
the permanent labour contract based on a justified cause, there is a requirement
according to the period of service, that is the years the worker was employed in that
workplace of notifying the other party with a prior notice of 1 week if the service
period lasted 6 months, 3 weeks if it lasted more than 6 months up to 1 year, 4 weeks
if it lasted more than 1 year up to 2 years, 5 weeks if it lasted more than 2 years up to
5 years and 6 weeks if it lasted more than 5 years and this obligation is valid for both
parties. These time periods are minimum and parties may increase those periods
if they wish. The party failing to comply with those periods are required to pay the
other party compensation equivalent to the worker’s gross wage corresponding to the
time period of non-compliance. The employer may, if he/she desires, give the worker
beforehand the amount pertaining to the time period he/she should comply with in
advance and terminate the contract, which should again be based on a justified cause.

Termination of Fixed-Term Labour Contracts; In fixed-term labour contracts, there is
a requirement of notifying the other party in writing before the expiry of the term
on whether the contract will continue or not with a prior notice of 1 to 6 weeks
depending on the the worker’s period of service. The party who does not comply with
this requirement and end the labour contract on the expiry date thereof is obliged
to pay compensation at an amount corresponding to the worker’s gross wage for the
period of time said party was liable of complying with.

If the employer terminates the Contract before the expiry of the contractual
term, for any reason other than those regulated in the Labour Law and which is
unsatisfactory, he/she is obliged to pay the worker a weekly gross wage for each
month of the notification period he/she is required to comply with and of the
remaining contractual term.

Also, a labour contract that continues for at least 3 years is deemed as a
permanent labour contract and is dealt with accordingly.

If the reason for termination the employer relies on in his/her notification
for termination is unsatisfactory, illegal or unjust or if the valid period of notification
was not observed in the termination of the contract, the worker may, within 75 days,
make a claim thereon and request the District Court having jurisdiction in the area the
work is being carried out to decide that the termination is null and void and in such a
case the employer is liable of proving that the reason he/she relied on in the written
notification for termination was valid and not unjustified.

The Permission to Look for a New Work; During the notification period, workers are
entitled to the permission to look for a new work for a period of time not less than

16. Kuzey Kibris Tirk Cumhuriyeti Calisma ve Sosyal Givenlik Bakanhgl Calisma Dairesi Midurlugi, “Hizmet
Aktinin Feshi”,
http://www.calismadairesi.eu/index.php?men=423&submen=418, Website accessed September 13, 2011.
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73 | two hours and without their wages being cut. The workers may combine the hours
permitted to look for a work and use those collectively if they so desire. However, this
should correspond to the days right before the time the worker will quit the work and
the worker is obliged to notify the employer of this situation.

The Employer’s Right to Termination Without Notification; The employer may
terminate the labour contract without prior notification;: in case the worker shall not
come to work or continue the work for three consecutive days, or five working days in
a year or on a working day following any holiday three times in a year, without getting
permission or without a justified cause,

in case the worker shall mislead the employer with non-factual information in the
labour contract,

in case the worker shall commit theft and/or is convicted of an infamous crime, or
shall disclose the trade secrets of the employer,

in case the worker shall have been punished by the court for an offense committed
in the workplace,

in case the worker shall continue non-performance of his/her duties stated in the
labour contract although having been warned twice in writing,

in case the worker shall jeopardize the safety of the work or cause damage to the
machinery, installations and other materials of the workplace at an amount exceeding
his wage corresponding to ten days of work due to neglect or deliberately cause
damage thereto at an amount exceeding his wage corresponding to five days of work,

in case the worker shall be infected with a disease which is infectious or repugnant
to the extent that it does not accord with his/her work and which was not cured
although the worker was treated for forty five days following diagnosis thereof and
which also poses a risk for human life,

in case the worker shall speak words or have an attitude towards other workers or
a member of their families which disrespects honour, personal dignity and rules of
morality,

in case the worker shall come to the workplace having drunk so much alcohol that
he/she is unable to perform his/her duty despite having been warned or in case the
worker shall drink alcohol at the workplace.

The Worker’s Right to Termination Without Notification:
The worker may terminate the labour contract without prior notification;

in case a hazard to the health or life of the worker will emerge during the
performance of the work which is the subject matter of the labour contract or
during signing thereof due to any reason which is unknown and arising out of the
characteristics of the work,

in case the worker will be misled by the indication of false qualities and conditions
about one of the points in the labour contract and by giving of non-factual information,



in case the worker’s wage will not be calculated or paid in accordance with the law, | 79

in case works in the workplace will halt for more than one week due to the presence
of a situation that cannot be foreseen beforehand and the employer’s failing to make
any payments during this period of time,

in case the worker shall demand from the employer a signed letter that indicates the
general and specific conditions of the work while working under an unwritten labour
contract and shall fail to get one,

“in case the employer shall give the worker works that are less than he can handle,
or shall not compensate for the unpaid portion of the worker’s wage, or working
conditions shall change significantly or not be applied, when it was decided that
payment would be under piecework,

and in case the employer shall speak words or have an attitude towards the worker
or a member of his/her family which disrespects honour, personal dignity and rules
of morality.

Issues that will not be deemed a reason for termination:
The worker’s being a member of a trade union,

The wrker’s participating in a legal act at his workplace,
The worker’s being or acting as a workers’ representative,

The worker’s having filed a petition about the employer due to the violation of the law
and legislation or his/her participating in a filing procedure or his/her having applied
to competent administrative authorities,

The worker’s failing to come to work temporarily due to maternity, illness or injury
provided that those will be documented,

The language, religion, race, gender and political view of the worker have been
regulated by law as issues that cannot be deemed a reason for termination.

When the legal regulations on the termination of a labour contract were not observed
and/or when he/she was treated illegally, the worker and/or the employer may have
recourse to the Directorship of the Department of Labour in the area where the
workplace is located.

C- Mechanisms of Inspection and Recourse Concerning the Rights of Migrant
Workers.

Inspections are made and complaints are processed by the Department of
Labour with regard to work life. The Directorship of the Section for the Inspection of
Workplaces established under the Department of Labour carries out the necessary
activities for the inspection of workplaces in terms of Labour Law and illegal workforce,
for preventing occupational accidents and for creating a safe work environment and to
this end, activities of inspecting the workplaces, making of necessary warnings in case
violations of the law shall be ascertained, imposing of fines as necessary and filing



30 | of suits are planned and organized'’. For this purpose, restaurants, hotels, casinos,
constructions and other workplaces are inspected routinely. The inspections made aim
to eliminate unregistered workforce and keep under control the working conditions
of workers. However, through the inspections made, not all of the workplaces are
accessed and efficient ascertainment of the workers’ status and the violations of their
rights cannot be made.

Complaints of the migrant workers filed in the Department of Labour are sent
to the aforementioned section. Following that, inspectors are sent to the workplace
and an assessment is made. Upon the report prepared by the inspector, a notice is
sent to the employer.

Inthe event that all these methods shall yield no results, a court file is prepared
and sent to the public prosecutor in order to bring a lawsuit.

The biggest problem in cases that have been submitted to the court is that
the lawsuits are largely withdrawn. The reason for this is that the complainants, that
is, the victims are obliged to return to their countries. In such a case, the lawsuits are
withdrawn by the office of the public prosecutor as the workers are not present to
testify and thus the employers are not imposed a fine.

Additionally, since the workers are not knowledgeable about the existence
or the location of an authority to which they can have recourse, the mechanisms of
complaint are not fully operable.

As of 5 November 2009, a hotline has been established within the Ministry of
Labour and Social Security in order to end black economy and make the necessary
interventions to contraventions of the rules of laws and regulations that are put into
force'®.

iIHBAR HATTI
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Cases where a notification can be made have been indicated as follows:

e lllegal workers and employers

e Violations of minimum wage

e Violations of the right to Paid Annual Leave
e Violation of working hours

17. Calisma ve Sosyal Guvenlik Bakanlgi, http://www.csgb.eu/index.php?men=478&submen=472, accessed
October 10,2010.

18. Calisma ve Sosyal Giivenlik Bakanhgi, IHBAR HATTI ile vatandaslarin Hizmetinde”, http://www.csgh.eu/index.
php?men=385&newsid=395#, website accessed September 13, 2011.



o Violation of overtime pay
¢ Failing to deposit social security premiums
¢ Failing to deposit reserve fund premiums

e Failing to fulfill work permit procedures for workers brought with a preliminary
permit

o Violations of occupational health and safety

o Violation of the prohibition of carrying out construction activities on sundays
e The exploitation of the child in the family, community and shool

e Child labour

As the identification of the human trafficking of victims is not possible because
of the aforementioned existing legal deficiencies, the victims cannot be provided with
protection. In parallel to that, there is not any recourse mechanism with respect to
the victims. However, due to the fact that the victims of human trafficking for forced
labour mainly have the status of foreign workers, there are some provisions and
recourse mechanisms generally for workers and specifically for foreign workersd. Said
provisions and recourse mechanisms are not related to victims of human trafficking
but to the implementation of the provisions of the relevant legislation. However,
when it is taken into account that identification and protection as regards the victims
is not possible for the time being, these provisions and recourse mechanisms should
also be dealt with.

CHAPTER THREE:

I. I. Current Situation in the Northern Part of Cyprus!’
A. A. Demographics

Although authorities do not give information on the official number of registered
migrant workers in the northern part of Cyprus as of 2011, there is an approximate
figure. The numerical data in question puts forth the existance of an informal market
based on foreign workforce. The primary reason of the supply for foreign workforce
is the emergence of a public deficit for unskilled workers and intermediate staff.
In specific sectors and lines of business, the supply of domestic workforce is far
from being adequate. These include sectors and lines of business like construction,
industry, agriculture, services, household services, tailor, cleaner, dealer, salesclerk
and gardener. As those occupations are not preferred by the society?, the workforce
deficit is met with migrant workers. However, the most important reasons of the
demand for employing migrant workers is the demand for cheap workforce and
exploitation purposes like being able to employ workers for a long time and as
dependent on the employer.

With the law adopted in 2006, issues like social security and reserve fund premium
deposits, preliminary permit and work permit have been introduced as requirements

19. Most of the information contained herein have been quoted from Ceren Goynukli’s study for the Turkish
Cypriot Human Rights Foundation entitled “Human Rights Violations of Migrant Workers and Human Trafficking
for the Purpose of Forced Labour in the northern part of Cyprus”, which is yet to be published. The field work
covers the period between 2009-2012.

20. Goyniikli, Ceren, the interview made with ismet Lisaniler on Migrant Workers in 2009.
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32 | for employing foreign workers, and labor became costly for the employers who in
turns opted for cheaper manpower. At those times, workers have begun to be brought
from third countries. Apart from the demand for cheap manpower, one of the main
reasons of employing workers from third countries is that these people are more
vulnerable to exploitation because of their conditions in their own countries and
their being able to be put to work in poorer conditions for longer periods. When the
business owners making demands from third countries are analyzed, it is seen that
their firms are generally uninstitutionalized'.

Said third countries include Pakistan, Turkmenistan, Phillippines, China, Vietnam,
Azerbaijan, Kyrgyzstan, Bangladesh, Kazakhstan and African countries.

Between the years 2005-2006, workers have begun to be brought from Pakistan.
Pakistani workers working for 50 dollars in their own countries were accepting to work
for 300 dollars in the northern part of Cyprus. Also, they had no demands for social
security?. Pakistani workers are employed in the construction sector, agriculture,
animal-breeding and restaurants®. They are especially demanded in the construction
sector and in the industry as their wages are lower in comparison to the workers from
Turkey.

Recently, an increase in the number of workers from Turkmenistan is being
observed. Those who are employed largely are Turkmen women. Turkmen women are
mostly employed for domestic work and as nurses. While those who are employed in
household services emerged in the last 3-4 years, the fact underlying the emergence
of nursing is the lack of an efficient government mechanism for the elderly. Besides
Turkmen women, Turkmen men are also employed in various sectors; especially in
contruction and industry.

While Filipino men are especially employed in the industrial sector, women are
generally employed in domestic work, as sitters or waitresses.

Workers brought from China are mostly employed in Chinese restaurants. Also,
women are employed in domestic work, as sitters or cleaners.

In the casino sector, on the other hand, there are individuals brought from the
former Soviet countries and employed.

Besides all these countries, migrant workers are brought from Bangladesh,
Kyrgyzstan, Bulgaria and recently from Azerbaijan to be employed in different sectors.
Moreover, African students studying in the universities in the northern part of Cyprus
are also employed.

Table 1. The Breakdown of Work Permit Procedures for Foreign Workers

(1999-31.10.2009)

21. Goyniikli, Ceren, the interview made with ismet Lisaniler on Migrant Workers in 2009.
22. Goyniikli, Ceren, the interview made with ismet Lisaniler on Migrant Workers in 2009
23. Yet, there is a Pakistani population in the northern part of Cyprus coming from the past.
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WORK PERMIT I

YEAR TOTAL INITIAL EXTENSION CANCELLATIONS 'Il':l)'lla'l-l\_:.

1999 5828 4156 (%71) 1672 (%29) * *

2000 6113 4611 (%75) 1502 (%25) G *

2001 5311 3924 (%74) 1387 (%26) * *

2002 5828 3521 (%60) 2307 (%40) * *

2003 6498 4124 (%63) 2374 (%37) * *

2004 12429 9656 (%78) 2773 (%22) * *

2005 46010 38464 (%84) 7546 (%16) * *

2006 53030 35340 (%67) 17690 (%33) 22453 30577

2007 42779 28339 (%66) 14440 (%34) 20561 22218

2008 33619 18820 (%56) 14799 (%44) 22844 10775
1'012{)%19'10' 36260 18820 (%56) | 15690 (%43) 15145 21115

* Data on work permit cancellations in relevant years are not present

The unskilled worker deficit mentioned above is compansated for largely by
workers from Turkey. Particularly before the legal amendments on employing foreign
workers in 2006, workers from Turkey have been employed for long periods.

Table 2.

Work Permit Applications by Workers from Turkey (1999-2005)*
YEAR NEW  RENEWAL  TOTAL
1999 4,156 1,672 5,828
2000 4,611 1,502 6,113
2001 3,924 1,387 5,311
2002 3,521 2,307 5,828
2003 4,124 2,374 6,498
2004 9,656 2,773 12,429
2005 | 38,464 7,546 46,010

Table 3.

Distribution of Workers from Turkey by Region?

CITY

NEW

RENEWAL

TOTAL

24. Mehmet, Ozay, Mehmet Tahiroglu, Fatma Giiven Lisaniler & Salih Katircioglu, “Labor Mobility and Kabor

Market Convergence in Cyprus”, Turkish Studies, 8(1): 43-69, March 2007.

25.
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LEFKOSA (NICOSIA) 18,905 4,344 23,249
GIRNE (KYRENIA) 12,643 2,309 14,952
MAGUSA (FAMAGUSTA) 5,780 748 6,528
GUZELYURT (OMORFO) 1,136 145 1,281
TOTAL 38,464 7,546 46,010

As explained above, employing foreign workers without a work permit is
prohibited and the employer has a responsibility at this point?.

As a result of the changes made in 2006 and thereafter with respect to
employing foreign workers, the number of undocumented migrant workers have
decreased to some extent?’. The authorities’ statements indicate that as of September
2008, there were 5-6 thousand undocumented workers?®.

Table 4.
The Distribution by Years of The Number of Undocumented Migrant Workers
Identified Based on Their Nationalities and Gender?

YEAR NATIO-NALS OF THE (Nationals‘z;r:cI)E?tries other TOTAL
TURKISH REPUBLIC than the Turkish Republic)

MALE | FEMALE | TOTAL | MALE | FEMALE | TOTAL | MALE | FEMALE | TOTAL
2000 392 64 456 20 6 26 412 70 70
2001 487 164 651 2 = 2 489 164 653
2002 80 13 93 - - - 80 13 93
2003 5 2 7 - - - 5 2 7
2004 | 507 - - - - - - - -
2005 549 163 712 13 1 14 562 164 726
2006 919 76 995 42 24 66 961 100 1061
2007 612 106 718 48 19 67 660 125 785
2008 360 46 406 24 12 36 384 58 442
2009 67 6 73 2 4 6 69 10 79

*1= Since the statistics office of the Department was closed in 2004 with the instruction of
the Head of Department, the identifications made in 2004 could not be elaborated. By the
activities of the statistics office re-established after the new head came into office in May,
2005, only the number of total identifications made in 2004 could have been compiled.

*2= As of end of May 2009

Figure 1

26. The Law on Work Permits of Foreigners, See Article 7.

27. US Report 2007.

28. Haber Kibris, “Adem Kagak Yasam Sonlandirimali” 21/03/2011, http://haberkibris.com/n.
php?n=3b0dd19a-2011_03_21, accessed December 10, 2012.

29. Activity report of the Department of Labour
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The workforce who entered the TRNC legally, resided illegally and was employed as such

The statistics of the State Planning Organization, the reports of the TRNC Department of Labour and
the reports of the Social Security Fund have been analyzed and thus the number of the unregistered
foreign workforce in the TRNC has been revealed.

Table 5
The Distribution by Nationality and Gender of Undocumented Migrant Workers
Identified Consequent to The Inspections Made by The Department Of Labour In
2008

MONTH (2008) NATIONA:;ES;SE TURKISH (Nationals ;T:)E:tries other TOTAL
than the Turkish Republic)
FEMALE MALE FEMALE MALE

JANUARY 2 28 - - 30
FEBRUARY 2 48 1 52
MARCH 3 127 1 4 135
APRIL 10 152 10 2 174
MAY 19 196 3 12 261
JUNE 22 222 5 12 261
JULY 25 272 6 18 321
AUGUST 34 228 6 19 357
SEPTEMBER 43 307 6 22 378
FINAL TOTAL 1397

However, it should be stated that, the data in question do not reflect the
current situation. Due to the lack of efficient inspections, undocumented migrant
workers working in many other sectors cannot be identified. Also, identification is
sometimes not possible due to other reasons. For example, individuals working in
hospitals as nurses are reflected as companions and happen to remain as illegal. The
authorities intervene when they find out about such a situation yet this situation

30. Activity reports of the Department of Labour
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36 | cannot be precluded as the nurses reflect themselves as the relatives of the patient?!.

In the inspections made, identification of undocumented workers is possible
only in certain areas and effective inspections cannot be made in rural areas. The
biggest number of undocumented workers are found in the construction sector
due also to the increase of contructions in rural areas. The construction sector is
followed by restaurants, places where wholesaling and retailing takes place, barbers,
hairdressers, cafes and bars®2.

B. B. Findings Indicating Forced Labour

As explained above, forced labour may emerge in different forms. In this section,
violations of the prohibition of forced labour in the northern part of Cyprus will be
analyzed in the light of the practices that fall into the scope of forced labour which is
explained above.

The forced labour practices include debt bondage, holding legal documents and
threat and

there are serious violations regarding working conditions that migrant workers are
subjected to.

i. i. Debt Bondage

One of the methods of forced labour is “debt bondage”. Migrant workers are
put to work in works they do not wish to work by being subjected to a heavy burden
of debt and are forced to do anything they are asked to do.

Debt Bondage is the status or condition arising from a pledge by a debtor
of his personal services or of those of a person under his control as security for a
debt if the value of those services as reasonably assessed is not applied towards the
liguidation of the debt or the length and nature of those services are not respectively
limited and defined?®.

In the current situation in the northern part of Cyprus, the migrant workers are
indebted to the employers for the costs of arrival at the country, high costs claimed
for employment, fees that need to be paid for work permits and other expenses and
sometimes for the amounts paid by the employers to intermediaries. In most cases,
the worker becomes indebted by signing a certificate of indebtedness. Thereby,
workers are obligeted to work under heavy working conditions since they cannot
afford to pay for this burden of debt. The migrant workers, the economic situations of
whom are already not well fail to pay for those amounts and are able to pay for their
debt just by working.

Indebtment is based upon many reasons;

1- Indebment for the costs of arrival at the country

31. These information have been obtained by an interview with a hospital official made on May, 2010. The names
of the persons have been kept confidential.

32. Calisma ve Sosyal Guvenlik Bakanhgi, 15.9.2008 http://www.csgb.eu/index.php?men=385&newsid=167,
accessed last in 29.04.2009.

33. UNCHR Supplementery Convention



2- Expenses associated with the obtainment of the preliminary permit | 37
and work permit

3- Amounts paid to intermediaries/smugglers

4- Guarantees migrant workers are forced to pay

5- Meeting the need for accommodation and/or basic needs
Debt bondage may emerge in the following forms:

1- Failing to deduce the value of the service provided from the amount
payable

2- Making one sign a debenture

Most of the migrant workers are not aware that they are subjected to
exploitation atthis pointasthe employersreflect those practices asalegal requirement.
Yet, it should be stated that the workers are occasionally deceived and indebted with
amounts in excess of those expenses. However, victims who are not knowledgeable
about the legal system and their rights regard this exploitation, which they describe
as their employer lending them money, as a favor by their employers.

ii. ii. Holding Legal Documents by the Employers

Another method of forced labour is holding victims’ legal documents. This practice
is also frequently encountered. The passports of the victims are taken for the purpose
of obtaining a work permit but are not returned to the victims and retained by the
employers.

By this way victims, the passports of whom are seized, are put to work under
any condition whatsoever and as more dependent to the employer. The reasons for
such a practice include eliminating the possibility of the victims’ leaving their jobs
and obligating them to be put to work for long periods and accept poor working
conditions. The victims are forced to work by this practice, which is described as a
measure by the employers. Most of the time, the victims are told that this is a legal
requirement.

Occasionally, the victims make complaints to the Police saying their legal
documents have not been given to them. At that point, however, the Police does not
intervene and refers the complaints in question to the Department of Labour?.

iii. iii. Threat

One of the methods of forced labour the victims are subjected to is threat. Issues
used as a means of threat for the purpose of having control and pressure over migrant
workers may emerge as follows:

- Failing to Return Passports

The most frequently encountered means of threat is the employer’s not
returning the victims the passports he/she retains.

- Non-payment of Wages

The victims are also threatened that their wages for the time period

34. ismet Lisaniler



38 |

they had worked shall not be paid. This threat is particularly used in
works that are in progress. That is, since workers get their wages upon
the completion of the work in works that are in progress, for example
in construction sector, they are being threatened that those wages shall
not be paid. When the economic condtions of the victims are taken into
consideration, not being able to get their wages is a very effective means
of threat for them.

- Physical Violence
Sometimes the victims are also threatened with physical violence.
- Cancellation of Work Permits

Another threat directed at the victims is the cancellation of their work
permits. By this way, a situation where the victims are put in an illegal
status and are faced with deportation and payment of a fine therefor
is created. The victims who would be faced with the payment of a fine
and with the risk of being deported in case their work permits shall be
cancelled are thus forced to work. Regarding this point, there is lack of
information amoung the migrant workers. All of the victims interviewed
have stated that they may quit anytime they want and they have given data
indicating that they do not regard the elements of threat and oppression
against them as forced labour and come to accept this situation because
of the poor conditions they are in.

- Notifying the Police

Notifying the police is another means of threat used against the victims.
It involves undocumented workers. These workers who have an illegal
status are threatened that the police shall be notified of their status.
Thus, they are prevented from objecting to the conditions they are in and
forced to accept any and all kinds of conditions they will be subjected to.

- Debentures

Debentures which create a burden of debt for the victims are also used
as an element of threat.

- Worsening the Conditions

Besides all those, issues like worsening the conditions are used as a
means of threat. This is especially encountered in cases where needs like
accommodation, food etc. are provided by the employer.

iv. iv. Working Conditions

Migrant workers are subjected to very bad and illegal working conditions.
With respect to migrant workers, the presence of factors like payment, frequency
of payment, failing to keep the promises related to working conditions, working
hours and the type of the work, payment of a low wage or non-payment, working



in unhealthy and unsafe environments, failing to provide accommodation etc. come | 39
to the foreground. The victims are threatened when they complain about these
conditions and are faced with situations like being dismissed from employment and

being deported. Moreover, they cannot obtain effective legal protection when they

make complaints to competent authorities.

Remuneration and Other Rights

Remuneration is one of the issues migrant workers are subjected to
exploitation the most. Before mentioning relevant findings, it should be stated that
being different from “drudgery”, in “forced labour” migrant workers most of the time
get a remuneration though trivial.

There are also findings that migrant workers get less remuneration then what
had been promised and that they are not paid on time. In addition, cases where
migrant workers are dismissed from employment without getting a payment are
frequently encountered.

While even the minimum wage does not meet the required living standard
of a worker, most of the time, victims are illegally paid a remuneration less than the
minimum wage. Particularly the workers working in the construction sector receive a
remuneration which can only meet their daily needs.

Countries of origin play a significant role with respect to remunerations.
Migrant workers who are brought from third countries which are regarded as a source
of cheaper manpower are subjected to low wage practices. Besides, the social security
premiums of workers employed as undocumented are not deposited.

Although migrant workers from Turkey have the right to transfer their social
security deposits to Turkey, they are generally not aware of such practices that are to
their benefit. Also, workers working especially in the construction sector do not get
their wages regularly, and the wages are paid upon the completion of the work. In
such a case, as the workers do not get their wages on time, they are unable to quit
the work whenever they desire prior to the completion of the work.

Accommodation

As explained above, employers are obliged to provide the migrant workers
with adequate accommodation. However, in practice, this requirement is usually not
met. A sectoral separation exists with respect to the issues related to accommodation.
Victims employed in household services and as baby-sitters generally stay in the
employer’s house due to the characteristics of their job. Victims employed in sectors
like construction, agriculture, industry, services and others on the other hand are
subjected to violations that may emerge in different forms. Sometimes the victims
are not provided accommodation and issues like finding a place to stay and rental are
left to the victims’ consideration. One other form of violation is that the victims are
forced to live in very unfavorable places and conditions.

Workers employed as waiters, cashiers etc. are not provided with accommodation
facilites by the employers. In such a case, workers meet their accommodation needs
by their own means, and are obliged to live in crowded houses together with other



90 | migrant workers due to low wages. Victims put to work in the sectors of construction
and industry sometimes pay for their own accommodation. Yet, the victims’ staying
in constructions or factories is common.

The victims in the construction sector are forced to stay in places where minimum
living and hygienic conditions are not met, and where there is limited or no access to
needs like food, toilet and bath. This situation, at the same time, poses risks for the
victims, which are indicated by the examples below.

Inthe industrial sector, victims are accommodated collectively in sections reserved
for workers in factories. Apart from the victims’ being forced to live in inhuman
conditions in this way, this situation also threatens the health and lives of workers
due to fires that may break out and other accidents that may take place in factories.

Migrant workers employed in the citrus fruits sector and in greenhouses are
usually obliged to stay in nylon tents in the gardens. The fact that victims employed in
this sector come to the northern part of Cyprus together with their families and that
there are children and babies among the family members makes the matter more
significant amd extends the extent of the violation.

Working Hours

It has been found out that the working hours of workers are way higher than
normal. Although working hours are not the decisive factor in identifying forced
labour, the victims of forced labour are generally made to work for long hours.

As mentioned above the maximum legal working hours are 38 hours in
winter and 36 hours in summer. This requirement, which is generally observed may
occasionally not be observed in the case of migrant workers. Migrant workers are
subjected to irregular working hours by their employers and may be put to work 14
hours a day in daytime. Their overtime pays are also not paid in full or not paid at all.**

In parallel to the situation of migrant workers, the victims are also subjected
to same violations and are forced to work for a very long time, even throughout the
day. Migrant workers most of the time are not knowledgeable/informed about their
legal rights and do not have the opportunity to complain about working hours.

The most grave violations in terms of working hours involve victims who are put
to work in household services or employed as baby-sitters and whose working hours
are not fixed.

Leave

The victims are usually put to work without any leave. This involves both
weekly leave and paid annual leave.

This situation related to weekly leave is sometimes continuous. Victims who
could take leave only once in two months have been encountered. Also victims are
occasionally put to work the whole week without going on a weekend holiday when
the employer asks for it. As Hiiseyin Dikbas puts it:

35. This is also indicated in the US human rights report of 2008.



Victims are also unable to use their annual paid leave. As a matter of fact, they | 91
are not aware of their rights since they are not informed by the employers about it.

Besides not granting their weekly and annual leave, the employers do not
allow the victims to take leave even in situations related to health and other matters.

Occupational Health and Safety

Migrant workers are mostly employed in places where safety and health
cannot be maintained efficiently. Sometimes necessary measures are not taken
against the risk that exists due to the characteristics of the work and sometimes such
a risk emerges as a result of negligence.

“Occupational Work and Safety” includes the overall protective measures
that are planned and implemented in the workplace or at all stages of the activities
conducted at work with an aim to protect employees from occupational risks or to
minimize such risks and that need to be taken to secure the work capacities, lives
and health of employees. While domestic law imposes obligations on the employers
aimed at protecting the safety and health of workers, these obligations are not
fulfilled by the employers. Occupational accidents cannot be prevented as a result
of failing to take such measures. The table below shows the number of occupational
accidents that took place between 2000-2007 as well as the number of workers who
got injured or died.

Table 6.

OCCUPATIONAL ACCIDENT STATISTICS
YEAR INJURIES | CASUALTIES TOTAL
2000 65 3 68
2001 67 6 73
2002 95 3 98
2003 70 3 72
2004 77 5 82
2005 135 4 139
2006 257 10 267
2007 277 10 287

Occupational health and safety is especially significant for works with a high
risk. In this context, victims who work particularly in the construction sector and
industrial sector are at stake. These two sectors specifically stand out in terms of
unhealthy and unsafe work environments.

The Construction Sector

The occupational health and safety of workers employed in the construction
sector where occupational accidents take place at the highest rate is far from being
maintained efficiently.

It has been found out that the victims working in the construction sector are at
risk and that among the victims there are also victims who have had an occupational
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Issues related to occupational health and safety are ignored by the employers
and measures necessary to provide occupational safety and to prevent occupational
diseases are sometimes not taken even at a minimum level in constructions. The
most significant deficiency in that regard is failing to provide the workers with the
necessary equipment.

The injuries and casualties resulting from occupational accidents in the
construction sector are generally caused by falls, objects falling from above, accidents
taking place during the operation of machinery or electric shocks. In order to prevent
such kind of occupational accidents and to protect the workers, the workers should
be provided with protective equipment. However, cases where such equipment are
provided are very rare.

The reason of certain casualties and critical injuries experienced in the
construction sector is falling objects’ hitting the head. Against such accidents,
helmets, head guards and hard hats which are equipment protecting the head should
constantly be used in the construction site. Similarly, some of the accidents that take
place during the work in constructions result from falls. Falls are extremely dangerous
and may end in physical disabilities and death. Therefore, safety harnesses should
necessarily be worn while working above the ground. However, most of the time,
such equipment are not provided to the workers. In such cases, the employer’s failing
to meet his obligations poses a serious risk for the workers.

Another issue that should be considered along with constructions and
occupational accidents are occupational diseases. In order to minimize the disorders
workers may suffer due to the characteristics of the work, employers should take
all measures under the scope of occupational health. Said diseases may result from
physical, chemical and biological factors. For the prevention of such kind of diseases,
the workers should again be provided with protective equipment. The workers are
exposed to chemicals like gums, glues, asphalt, tar and solvents and work in dust and
sand that include silica and asbestos. Against all such hazards, masks and respirators
(respiratory apparatus), which are respiratory protective equipment should be used.
Otherwise, one may catch extremely dangerous diseases like silicosis and asbestosis.
Measurements should be performed in environments where one is exposed to sand
and gases. Also, noise may virtually lead to considerable damage as a result of the
increased number of construction machinery and may result in hearing problems.
Therefore, ear muffs and ear taps which are hearing protection equipment should be
used. In this context, measurements should again be performed. Besides all those,
construction work may be performed in cold, warm, dry and moist environments.
Therefore, protective clothing suitable for a particular environment should be used.
However, these equipment are also not provided to workers.

Photograph 1:



Photograph 2:

Although the workers are liable to observe the procedures and conditions on
occupationalhealthandsafety, thisliabilitydoesnotinvalidateemployer’sresponsibility.
Yet, the measures taken by workers do not even meet minimum standards in terms of
occupational health and safety and the prevention of occupational accidents. At this
point, the employers’ also have an important responsibility. That is, employers should
be careful in selecting the workers they will employ especially for works involving a
high risk and should inform the workers about safety measures. However, most of the
time, even in works that require special experience. workers who have not previously
worked in such works are employed and they are not informed by their employers of
the measures that need to be taken.

One of the problems underlying all those violations is to ascertain who is
responsible regarding occupational health and safety. That is; in agreements concluded
with subcontractors, the measures that would be taken as regards occupational
health and safety are stated. However, even in such cases, the employers do not have
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94 | the obligation to take the measures enabling them to make the subcontractors meet
their obligations against their own employees arising in relation to that workplace.

It should also be stated that the workplace means the place where the work is
being performed and in terms of the characteristics and operation of the work should
be considered so as to include other additions and facilities like affialiated facilities,
facilities for resting, baby care, eating, sleeping and washing, facilities for inspection
and care and facilities for physical and occupational training. This issue is especially
important for the workers who are accommodated in the construction. As a matter
of fact, accidents where the worker lost their life while being accommodated in a
construction has been encountered.

Given the current situation concerning occupational health and safety, efficient
inspections aiming the taking of safety measures are not conducted by the authorities.
In the inspections conducted, the focus is mainly on identifying undocumented
workers and issues like occupational health and safety are not included in the scope
of inspections. In occasional inspections however, although complaints are taken into
account and enterprises are subjected to investigation under the current legislation,
legal protections is not provided to complaining workers and they are faced with the
risk of being dismissed from employment. The workers do not have opportunity to
deliver themselves from situations that jeopardize their safety and health without
risking their continuing employment.

Yapilan medya taramasi sonucu tespit edilen is kazalari:

- Inan occupational accident that took place in Girne (Kyrenia), the worker
A.H.aged 26 was critically wounded. When aniron bar left on the concrete
column at the 4th floor of a building being constructed by a construction
company fell down, it hit his head, who was picking the moulds at that
time. He who was taken to Girne (Kyrenia) Akcicek Hospital after the
accident was transferred to Lefkosa (Nicosia) Burhan Nalbantoglu State
Hospital following the first aid treatment and kept under monitoring in
the intensive care unit. (April 2005)

-  The roof of a multi-functional sports hall under construction by
a construction company designated by Gazimagusa (Famagusta)
Municipality collapsed and two workers were injured (October 2009).

- In Ginarl village, an iron bar penetrated the arm of a worker who fell
from a semi-finished contruction. The iron bar that pierced through the
arm of N. O. aged 46 could only be removed after an operation in Lefkosa
(Nicosia) Burhan Nalbantoglu State Hospital (September 2009)

- H. G,, a worker aged 16, who was working in a construction in Kyrenia,
lost his life when he received an electric shock. According to the police
statement, Gok who was laying marbles in a construction lost his life
while he was trying to grab and unplug the power cable plugged on the
lift used to carry construction materials. (February 2012)

- The construction worker named Y. A. who contacted the overhead power
line while he was levelling the sand filling with an aluminium strike board
in the balcony of a construction in Lapta fell down and lost his life (June
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- N. Y. who fell down on the iron railing from his friend’s construction he
had been to check in Yeni iskele almost died. The iron bar that penetrated
the armpit of him, who fell on the wrought iron railings mounted to the
sides of the stairs pierced through his shoulder (July 2009)

- Buildings in Mormenekse the construction of which is underway although
they pose a risk for human life were connected to the main power supply
(April 2009)

Industrial Sector

Another sector that forms the risky group in terms of occupational health
and safety is the industrial sector. Workers employed in the industrial sector and
victims may suffer occupational accidents and diseases. As in the construction sector,
complete and efficient measures are not taken in this sector as well.

Occasionally necessary protective equipmentare not provided and occasionally
workers who are not experts are employed for works that require expertise like the
operation of machinery. Although the workers are provided some training, it is seen
that such training are short-term, that the workers begin working while the training is
in progress and not after the end of the training and that the workers are not informed
sufficiently about the hazards.

Apart from the occupational accidents that take place in the industrial sector,
fires that break out in industrial areas also come to the foreground. As can be seen
from the below findings obtained consequent to a media research, especially fires
that broke out recently are noteworthy. This creates a more significant risk as many
workers are accommodated in factories. Effective measures should be taken to
prevent fires. In this context, sectoral isolation should be sought in industrial areas
where different factories of thinner, paint, food and wood are together.

- A person named K. M. who was trying to repair a truck in a stone
breaking facility in Degirmenlik lost his life when the truck that was
parked moved and run over his waist. (February 2004)

- The arm of a worker named M. G. aged 27, who was cutting parquet in
Gazimagusa (Famagusta) Industrial Area was accidentaly stuck in the
machine and was cut off from the wrist. (September 2004)

- M. Z. aged 35, who was a worker working in a floating dock in Free Port
Area for one year received an electric shock when the power cable he
handled contacted with water while he was trying to mend a leaking
pipe of the dock that was being filled with water. He lost his life while
he was being taken to hospital. (October 2009)

- In an occupational accident that took place in a mechanic’s garage in
Gazimagusa (Famagusta) Industrial Area, the 34-year-old mechanic O. D.
was critically wounded. O. D., who lifted the vehicle brought for repair
with a jack and began to work under it, was crushed under the vehicle
that fell when the jack slipped. It was found out that there were numerous
bruises all over his body and his lung was torn. Demirbas, whose life was



96 |

under threat, was kept under observation in the intensive care unit. (May
2007)

- M. T. aged 25, who was working in a garage in Dikmen lost his life when
he was crushed by a vehicle on a jack that fell after the logs he placed
under it slipped (February 2009)

- A Plastics and Foam Factory in Haspolat Industrial Area burned down
completely consequent to the fire that broke out after its boiler exploded.
The explosion that took place at a time when the workers in the factory
were at lunch break was a near miss. During the explosion that took place,
G. K. (33), A. A. (59) and N. E. (56) residing in Haspolat, who were three
of the six poeple in the factory were slightly injured and were kept under
control in the ER of Lefkosa (Nicosia) Burhan Nalbantoglu State Hospital.
The fact that the factory walls collapsed and the factory was damaged
badly gave a hint about the magnitude of the explosion. The citizens who
were working in workplaces near the factory when the explosion took
place stated that they thought an earthquake was happening after the
rumbling sound (October 2009)

- The furniture workshop owned by i. Z. in the industrial area in Lefkosa
(Nicosia) was reduced to ashes after a fire broke out (September 2009)

The examples above and the figures ascertained formally shows the seriousness
of the issue.

V. v. TheOpportunity of Migrant Workers to Save Themselves from
the Conditions They are in and to Access to Help

The victims do not have the chance to save themselves from the
conditions they are in. While occasionally cases where physical freedom
has been hindered directly, through imprisonment or indirectly have been
ascertained, a big majority of the victims have freedom of movement and do
not have a physical dependence to their employers or workplaces. However,
in the inspections made by the Department of Labour in previous years, cases
of imprisonment in houses or workplaces have been identified. Yet, physical
freedom is not distinctive in terms of the possibilities of their deliverance from
the conditions and the work they were subjected to. In human trafficking for
forced labour, the dependence of the victims to the employer and the work
does not emerge physically. With the aforementioned forced labour practices,
the victims are unable to have the chance to save themselves from the
exploitation they are subjected to.

Besides, the possibility of the deliverance of victims weakens due
to many reasons. First of all, the victims are not knowledgeable about the
rights they possess. They experience a language problem. In addition, they
have problems like visas, dependence to the employer, failing to change their
works, failing to change their employer and failing to be recognized as a victim.
Due to all these reasons, the victims fail to break free from the conditions they
are in.

The victims also have little opportunity of accessing to help. This situation



emerges in parallel to the inoppotunity of their breaking free from the conditions | o7
they are in and is also due to the lack of efficient assistance. As explained above,

there is not any recourse and protection mechanism for the victims and also recourse
mechanisms for migrant workers do not operate efficiently both due to the internal
deficiencies and also to the conditions the victims are in.

First of all, the authorities the victims may make complaints about the
conditions they are in are not accessible. The victims are not knowledgeable about
the presence of authorities they may make complaints, about where they are and
how they can be accessed. They are not informed by their employers to that end.
Similarly, there are no government practices and measures aimed at informing the
migrant workers about their rights.

Even though victims may succeed to access recourse mechanisms, they
experience some other problems one of which is the language. The point particularly
stressed by the victims who succeed to access authorities they may make complaints
is the language problem they experience in the place they had recourse to. While
some of the victims speak English, some do not. Those who speak English experience
the same problem too. Their complaints are not taken into account efficiently and
they are not recognized as victims.

Besides all that, the fact that victims are under pressure because of forced
labour methods prevents them from complaining. The victims are sometimes afraid
to make complaints due to the elements of pressure over them.

However, it should be indicated that victims are not knowledgeable in terms
of both the rights they possess and also the existing means of recourse. The reasons
for this is that they are occasionally misled by their employers about their legal rights
and means of complaint within a system in which they are completely strangers and
that the government does not have any information and awareness-raising policy
with respect to foreign workers.

vi. vi. The Return of Migrant Workers to Home Countries

Another issue that should be dealt with in terms of the situation of victims is
their return to their countries. Failing to provide their return is one of the issues that
lead to the most grave violations for the victims. Although there are measures taken
on this issue by the government, these sometimes might not be effective. While this
is the situation especially for undocumented workers, occasionally some problems
arise also with respect to documented workers. The airline fares in third countries or
in countries Turkey imposes a visa bring a financial burden and victims who cannot
afford it are unable to leave the country and thus are subjected to unjust treatment
which is far more grave victimization. As explained above, the employers who shall
bring workers from third countries should deposit money into a bank in order to secure
the worker’s return to his country and that the money should be blocked for a period
of one year. Yet, workers are not informed about this issue and do not know why the
money is deposited. Since they are not aware of their rights, their not affording an
airplane ticket makes them more dependent to the working conditions they are put
to work.
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Such a measure cannot be taken for undocumented workers.
vii. vii. Undocumented Migrant Workers

Migrant workers put to work without any documents are subjected to more grave
human right violations and conditions of forced labor become more aggravated. The
undocumented workers are unable to make any complaints to relavant authorities
due to the illegal situation they are in and are faced with more challenges in obtaining
their legal rights.

viii.  viii. Discriminative/Racist Approaches

Victims are mostly subjected to discrimination and racist treatment by
their employers and the society and occasiaonally by the authorities. Other human
right violations and inhuman treatment they are subjected to are based on racist
approaches. Also, the victims are otherized and excluded both within the society and
also within the government’s protective mechanisms.

The victims are also subjected to discrimination due to the socio-economic status.
Exploitation is sought to be legitimized by the employers taking the victims’ socio-
economic situation in their own countries as a basis. From this perspective, their
attitude has been to put forth that the victims should endure any and all kinds of
exploitation and have no right to complain.

Female victims however, are subjected to double discrimination and are faced with
treatments that even lead to sexual abuse.

Sometimes, the victims are also subjected to a racism-based treatment by
government authorities.

There is also discrimination between the victims. At this point, it is observed that
victims from Turkey have discriminative/racist approaches towards victims brought
from third countries.

Within the society racism, especially xenophobia is a very common approach. Becasue
of such approaches, the victims are also exclued within the society and are not able
to socialize. Another important point with respect to the society is the social will,
or to put it right, the lack of such a will. In the present situation, there is not any
strong social will for the elimination of human rights violations of migrant workers.
No matter how big the scope of human trafficking is, it is not regarded as a problem
with a priority as long as it does not violate our own rights. In parallel, victims are
otherized and ignored.



CHAPTER FOUR:
CONCLUSION

Inthe light of the aforementioned, it is seen that there are significant indicators
of forced labour and very grave violations of human rights of migrant workers in the
North of Cyprus.

Migrant workers migrate to the northern part of Cyprus in the hope of
employement and a better life due to reasons like poverty and unemployment in
their own countries. The demand to employ migrant workers however is based on the
demand for cheap and dependent labour.

Workers brought from different countries of origin are put to work under
very poor conditions in sectors like construction, industry, agriculture, and services.
Migrant workers are subjected to debt bondage, their passports are seized and they
are threatened by different means. Workers who are subjected to forced labour
practices are faced with human right violations in many aspects.

Employers fail to fulfill their legal obligations concerning accommodation,
payment of fees, wages, working hours and leave. Migrant workers put to work
with very low wages are forced to live and work under unhealthy and degrading
conditions. They may occasionally be put to work for very long hours and/or without
a work permit. Migrant workers who are employed in works lacking occupational
safety especially in the construction or industry sector where there is a high degree of
danger are faced with the risk of occupational accidents. There are migrant workers
who lost their lives or who were seriously injured in the occupational accidents that
took place.

Although there is a similarity in general, the form and size of victimization of
migrant workers might vary between countries of origin and the sectors those workers
are employed. Workers brought from foreign countries except Turkey form the more
risky groups in terms of forced labour due to factors like the language problem, poorer
living and economic conditions in the countries of origin and exploitation of those
conditions by the employers and dependence to the employer which is more than
that of workers from Turkey.

When the government’s approaches to migrant workers and their protection
are considered, it is clearly seen that the government policies fall short of protecting
the migrant workers. The deficiencies within the laws and failing to implement existing
laws are significant barriers in protecting the migrant workers and eliminating existing
violations. In addition to that, lack of efficient mechanisms of recourse for migrant
workers is also one of the main problems. Inspections made to implement the laws
merely focus on “illegal” workers and other rights and human rights of migrant workers
are ignored. Two basic factors concerning this issue are unqualified and unquantified
personel and lack of a political will for the protection of migrant workers.

The problem of “illegal” workers is a phenomenon recognized and expressed
by many circles in the North of Cyprus. However, the approach to this problem is
not centered on human rights. These undocumented workers who are subjected to
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100 | more grave violations in comparison to other migrant workers are regarded as an
economic and social problem, yet the human right violations they are subjected to
are completely ignored.

Besides their victimization, migrant workers are subjected to ethnic and class
discrimination both in social life and workplaces. Most of the time, ethnic and class
discrimination approaches and exploitation are sought to be legitimized by employers.
In addition, the ethnic and class discrimination prevailing in the society hinders the
emergence of a social campaign against the problem.

In that regard, the government is required to take the necessary legal and
administrative steps and take the necessary measures with respect to the protection
of migrant workers and the existing violations. The trade unions, trade bodies and the
civil society that have not assumed an efficient role in relation to the problem until
now are faced with a significant task at this point.

Lastly, a very important issue should be added. There are also findings on
human trafficking for the purpose of forced labour in the North of Cyprus. Migrant
workers are generally under risk in that respect and many of them are victims of
human trafficking.

BIBLIOGRAPHY
US Report 2007.
Country Report UK, Anti Slavery International

Calisma ve Sosyal Giivenlik Bakanhgi, IHBAR HATTI ile vatandaslarin Hizmetinde”,
http://www.csgb.eu/index.php?men=385&newsid=395#, website accessed
September 13, 2011.

Goynikli, Ceren, Interview made with ismet Lisaniler on Migrant Workers in 2009

Haber Kibris, “Adem. Kagak Yasam Sonlandirilmali”, 21/03/2011, http://haberkibris.
com/n.php?n=3b0dd19a-2011_03_21, accessed December 10, 2012.

Is Saghgr ve Glvenligi Yasasi (Occupational Health and Safety Act) http://
kktcis uzmanIari.tr.%g/%26%23304%3B%26%23351%3B—Sa%26%23287%3B %2
6%23305%3B%26%23287%3B%26%23305%3B-ve-G.ue.venli%26%23287%3Bi-
Yasas%26%23305%3B.htm, accessed September 13, 2011.

Kuzey Kibris Turk Cumhuriyeti Calisma ve Sosyal Guvenlik Bakanlig Calisma
Dairesi Mudarluga, “Ise Giris”, http://www.calismadairesi.eu/index.
php?men=419&submen=418, accessed September 13, 2011.

Kuzey Kibris Tirk Cumhuriyeti Calisma ve Sosyal Guvenlik Bakanlhigr Calisma
Dairesi Mudurluga, “Ucretler” http://www.calismadairesi.eu/index.
php?men=422&submen=418, accessed September 13, 2011.

Kuzey Kibris Turk Cumhuriyeti Calisma ve Sosyal Guvenlik Bakanligr Calisma
Dairesi Muduarlagli, “Calisma Saatleri”, http://www.calismadairesi.eu/index.
php?men=420&submen=418, accessed September 13, 2011.

Kuzey Kibris Turk Cumhuriyeti Calisma ve Sosyal Guvenlik Bakanlig Calisma
Dairesi Mudurlaga, “Haftalik/Yilhk ~ 1zin”, http://www.calismadairesi.eu/index.
php?men=421&submen=418, accessed September 13, 2011.

Kuzey Kibris Trirk Cumhuriyeti Calisma ve Sosyal Givenlik Bakanhgr Calisma
Dairesi Mudurligli, “Hizmet Aktinin  Feshi”, http://www.calismadairesi.eu/index.
php?men=423&submen=418,

36. Bkz.



accessed September 13, 2011.
Lisaniler, ismet

Mehmet, Ozay, Mehmet Tahiroglu, Fatma Giiven Lisaniler & Salih Katircioglu, “Labor
MobiLit O%n7d Labor Market Convergence in Cyprus”, Turkish Studies, 8%1): 43-69,
arc .

Calisma ve Sosyal Gulvenlik Bakanhg, 15.9.2008 http://www.csgb.eu/index.
php?men=385&newsid=167, accessed April 29, 2009.

Protecting the Rights of Immigrant Workers: A Shared Responsibility, 2009, ILO http://
www.ilo.org/public/english/protection/migrant/download/brochure_migrant_
rights.pdf, accessed September 13, 2011

Skrivankova, Klara, “Trafficking for Forced Labor UK Country Report”, Anti
Slavery International, 2006, http://www.antislavery.org/includes/documents/
cm_docs/2009/t/trafficking_for_forced_labour_uk_country_report.pdf, accessed
February 12, 2012.

Yabancilarin Calisma izinleri Yasasi http://mevzuat.kamunet.net/mmd/tuzukler_htm/
yabancilarin_calisma_izinleri_tuzugu.html, accessed February 09, 2012.

Yabancilar ve Muhaceret Yasasi, http://www.mahkemeler.net/tuzuk/stf105b.pdf,
accessed February 09, 2012.

| 101



